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FEDERALLY REQUIRED CLAUSES FOR  
FTA FUNDED CONTRACTS AND SUB-AGREEMENTS 

 
 The resulting Contract will be funded, in whole or in part, with federal funds through the 
Federal Transit Administration (FTA). Consequentially, the following FTA and Federally- 
mandated provisions, as applicable, will be incorporated into the resulting Contract. Municipality 
and any subsequent Consultant(s) acknowledge and agree to comply with the applicable 
provisions in this Section. Italicized language indicates clauses, which require drafting specific to 
each agreement’s needs. 
 
1) Contract Provisions 2 C.F.R. §200. 326 
 

The Purchaser's contracts must contain the applicable provisions described in Appendix 
II to Part 200—Contract Provisions for non-Federal Entity Contracts Under Federal 
Awards. 

 
2) Remedies 2 C.F.R. Part 200, Appendix II, ¶ A 
 

[Contracts for more than the simplified acquisition threshold ($150,000) must address 
administrative, contractual, or legal remedies in instances where contractors violate or 
breach contract terms, and provide for such sanctions and penalties as appropriate.]  

 
3)  No Federal Government Obligations to Third Parties 

 
a) Municipality and Consultant acknowledge and agree that notwithstanding any 

concurrence by the Federal Government in or approval of this Agreement, absent 
the express written consent by the Federal Government, the Federal Government 
is not a party to the Agreement and shall not be subject to any obligations or 
liabilities to the Municipality, Contractor, or any other party (whether or not a 
party to that contract) pertaining to any matter resulting from this Contract. 

 
b) The Contractor shall include the above clause in each subcontract financed in 

whole or in part with Federal assistance provided by FTA. It is further agreed that 
the clause shall not be modified, except to identify the sub-Contractor who will be 
subject to its provisions. 

 
4) False or Fraudulent Statements or Claims- Civil and Criminal Fraud. 31 U.S.C. 

Chap. 38 
 

a) The provisions of the Program Fraud Civil Remedies Act of 1986, as amended, 31 
U.S.C. §§ 3801 et seq., and U.S. DOT regulations,” Program Fraud Civil 
Remedies,” 49 C.F.R. Part 31, apply to its actions pertaining to this project. Upon 
execution of the Contract, the Contractor certifies or affirms the truthfulness and 
accuracy of any statement it has made, it makes, it may make, or causes to be 
made, pertaining to this Contract or the FTA assisted project for which work 
under this Contract is being performed. In addition to other penalties that may be 
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applicable, the Contractor further acknowledges that if it makes, or causes to be 
made, a false, fictitious, or fraudulent claim, statement, submission, or 
certification, the Federal Government reserves the right to impose the penalties of 
the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the 
Federal Government deems appropriate. 

 
b) If the Contractor makes, or causes to be made, a false, fictitious, or fraudulent 

claim, statement, submission, or certification to the Federal Government under a 
contract connected with a project that is financed in whole or in part with federal 
assistance originally awarded by FTA under the authority of 49 U.S.C. § 5307, 
the Federal Government reserves the right to impose the penalties of 18 U.S,C, § 
1001 and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal 
Government deems appropriate. 

 
c) The Contractor shall include the above two (2) clauses in each subcontract 

financed in whole or in part with federal assistance provided by FTA and each 
such clause shall not be modified, except to identify the subcontractor who will be 
subject to the provisions. 

 
5)  Access to Third Party Contract Records 49 CFR 18.39(i)(11). 

 
Where the Purchaser is not a State but a local government and is the FTA Recipient or a 
sub grantee of the FTA Recipient in accordance with 49 C.F.R. 18.36(i), the Contractor 
agrees to provide the Purchaser, the FTA Administrator, the Comptroller General of the 
United States or any of their authorized representatives access to any books, documents, 
papers and records of the Contractor which are directly pertinent to this contract for the 
purposes of making audits, examinations, excerpts and transcriptions. Contractor also 
agrees, pursuant to 49 C.F.R. 633.17 to provide the FTA Administrator or his/her 
authorized representatives including any Project Management Oversight (PMO) 
Contractor access to Contractor's records and construction sites pertaining to a major 
capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial 
assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. 

 
The Contractor agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed. The Contractor 
agrees to maintain all books, records, accounts and reports required under this contract 
for a period of not less than three years after the date of termination or expiration of this 
contract, except in the event of litigation or settlement of claims arising from the 
performance of this contract, in which case Contractor agrees to maintain same until the 
Purchaser, the FTA Administrator, the Comptroller General, or any of their duly 
authorized representatives, have disposed of all such litigation, appeals, claims or 
exceptions related thereto. 
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6)  Changes to Federal Requirements 49 CFR Part 18 
 

The Contractor shall at all times comply with all applicable FTA regulations, policies, 
procedures and directives, including without limitation those listed directly or by 
reference in the Contract (the FTA Master Contract) between the FTA Recipient and the 
FTA, as they may be amended or promulgated from time to time during the term of the 
Contract. Contractor’s failure to so comply shall constitute a material breach of the 
Contract. 

 
7) Termination for Cause and Convenience 2 C.F.R. Part 200, Appendix II, ¶ B 
 
 [All contracts in excess of $10,000 must address termination for cause and for 

convenience by the non-Federal entity including the manner by which it will be effected 
and the basis for settlement]. 

 
8)  Civil Rights  

 
a) UNondiscriminationU - In accordance with Title VI of the Civil Rights Act, as 

amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, 
as amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act 
of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the 
Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, creed, national origin, sex, age, or disability. 
In addition, the Contractor shall comply with applicable Federal implementing 
regulations and such other implementing requirements FTA may issue. 

 
b) UEqual Employment OpportunityU - The following equal employment opportunity 

requirements apply to the underlying Contract: 
 

1. URace, Color, Creed, National Origin, SexU - In accordance with Title VII of 
the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit 
laws at 49 U.S.C. § 5332, the Contractor agrees to comply with all 
applicable equal employment opportunity requirements of U.S. 
Department of Labor (U.S. DOL) regulations, "Office of Federal Contract 
Compliance Programs, Equal Employment Opportunity, Department of 
Labor," 41 C.F.R. Parts 60 et seq., (which implements Executive Order 
No. 11246, "Equal Employment Opportunity," as amended by Executive 
Order No. 11375, "Amending Executive Order 11246 Relating to Equal 
Employment Opportunity," 42 U.S.C. § 2000e note), and with any 
applicable federal statutes, executive orders, regulations, and federal 
policies that may in the future affect construction activities undertaken in 
the course of the project. The Contractor agrees to take affirmative action 
to ensure that applicants are employed, and that employees are treated 
during employment, without regard to their race, color, creed, national 
origin, sex, or age. Such action shall include, but not be limited to, the 
following: employment, upgrading, demotion or transfer, recruitment or 
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recruitment advertising, layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including apprenticeship. In 
addition, the Contractor shall comply with any implementing requirements 
FTA may issue. 

 
2. UAgeU - In accordance with section 4 of the Age Discrimination in 

Employment Act of 1967, as amended, 29 U.S.C. § 623 and federal transit 
law at 49 U.S.C. § 5332, the Contractor agrees to refrain from 
discrimination against present and prospective employees for reason of 
age. In addition, the Contractor shall comply with any implementing 
requirements FTA may issue. 

 
3. UDisabilitiesU - In accordance with section 102 of the Americans with 

Disabilities Act, as amended, 42 U.S.C. § 12112, the Contractor agrees 
that it will comply with the requirements of U.S. Equal Employment 
Opportunity Commission, "Regulations to Implement the Equal 
Employment Provisions of the Americans with Disabilities Act," 29 
C.F.R. Part 1630, pertaining to employment of persons with disabilities. In 
addition, the Contractor shall comply with any implementing requirements 
FTA may issue. 

 
9)  Disadvantaged Business Enterprises (DBEs) 49 CFR  Part 26 

 
a) This Contract is subject to the requirements of Title 49, CFR, Part 26, and 

participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programs. The national goal for participation 
of Disadvantaged Business Enterprises (DBE) is 10%. The BMPO’s overall goal 
for DBE participation is 7.0% of federal funds for FTA projects and 10.65% for 
FDOT’s FHWA assisted contracts.  

 
b) The Contractor shall not discriminate on the basis of race, color, national origin, 

or sex in the performance of this contract. The Contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and administration of the 
DOT-assisted contract. Failure by the Contractor to carry out these requirements 
is a material breach of this contract, which may result in the termination of this 
contract or other such remedy as the Purchaser deems appropriate. Each 
subcontract the Contractor signs with a subcontractor must include the assurance 
in this paragraph (see 49 CFP 26.13(b)). 

 
c) Contractor agrees to ensure that DBEs as defined in 49 CFR Part 26 have the 

maximum opportunity to participate in the performance of Contracts and 
subcontracts financed in whole or in part with Federal funds provided under this 
agreement. In this regard, all recipients or contractors shall take all necessary and 
reasonable steps in accordance with 49 CFR Part 26 to ensure that DBEs have the 
maximum opportunity to compete for and perform contracts. Recipients and their 
contractors shall not discriminate on the basis of race, color, national origin, or 
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sex in the award and performance of DOT/ FTA assisted contracts. The 
Contractor is required to report its DBE participation obtained through race- 
neutral means throughout the period of performance. 

 
d) The Contractor is required to pay its subcontractors performing work related to 

this contract for satisfactory performance of that work no later than 30 days after 
the contractor’s receipt of payment for that work from the Purchaser. The 
Contractor must promptly notify the Purchaser, whenever a DBE subcontractor 
performing work related to this contract is terminated or fails to complete its 
work, and must make good faith efforts to engage another DBE subcontractor to 
perform at least the same amount of work. The Contractor may not terminate any 
DBE subcontractor and perform that work through its own forces or those of an 
affiliate without prior written consent of the Purchaser. 

 
10)  Incorporation of FTA Terms FTA Circular 4220.1F 

 
The preceding provisions include, in part, certain Standard Terms and Conditions 
required by the U.S. Department of Transportation (DOT), whether or not expressly set 
forth in the preceding contract provisions. All contractual provisions required by DOT, as 
set forth in FTA Circular 4220.1F are hereby incorporated by reference. Anything to the 
contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in 
the event of a conflict with other provisions contained in the Contract. The Contractor 
shall not perform any act, fail to perform any act, or refuse to comply with any requests 
of the Municipality that would cause the FTA Recipient and/or the Purchaser or the 
Municipality to be in violation of the FTA terms and conditions. 

 
11)  Debarment and Suspension 2 C.F.R. §200.213 

 
The Contractor certifies that neither it nor its “principals” [as defined at 49 CFR 29.995, 
or affiliates, [as defined at 49 CFR 29.905] are excluded or disqualified [as defined at 49 
CFR 29.940 and CFR 29.945]. The Contractor is required to comply with 49 CFR 29, 
Subpart C and must include the requirement to comply with 49 CFR 29, Subpart C in any 
lower tier covered transaction it enters into. 

 
12)  Buy America 49 CFR Part 661 

 
The Contractor shall comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which provide 
that Federal funds may not be obligated unless steel, iron, and manufactured products 
used in FTA funded projects are produced in the United States, unless a waiver has been 
granted by FTA or the product is subject to a general waiver. General waivers are listed 
in 49 CFR 661.7, and include final assembly in the United States for 15 passenger vans 
and 15 passenger wagons produced by Chrysler Corporation, microcomputer equipment, 
software, and small purchase (currently less than $100,000) made with capital, operating, 
or planning funds. 
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The Contractor shall submit with the Contract a completed Buy America certification 
form, Attachment 49 CFR 661.6, if applicable. 

 
13)  Resolution of Disputes, Breaches, or Other Litigation 

 
[All contracts in excess of $100,000 shall contain provisions or conditions, which will 
allow for administrative, contractual, or legal remedies in instances where contractors 
violate or breach contract terms, and provide for such sanctions and penalties as may be 
appropriate. This may include provisions for bonding, penalties for late or inadequate 
performance, retained earnings, liquidated damages or other appropriate measures.] 

 
14) Byrd Anti-Lobbying Amendment. 2 C.F.R. Part 200, Appendix II, ¶ I; 44 C.F.R. 

Part 18; PDAT Supplement, Chapter IV, 6.c; Appendix C, ¶ 4 
 

a) Contractor certifies that no federally appropriated funds have been paid or will be 
paid, by or on behalf of the Contractor, to any person for influencing or 
attempting to influence an officer or employee of the Municipality, BMPO, any 
federal agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with the awarding of any 
federal contract, the making of any federal grant, the making of any federal loan, 
the entering into of any cooperative agreement, and the extension, continuation, 
renewal, amendment, or modification of any federal contract, grant, loan or 
cooperative agreement. 

 
b) If any funds other than federally appropriated funds have been paid, or will be 

paid, to any person for influencing or attempting to influence an officer or 
employee of the Purchaser, the FTA Recipient, any federal agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this federal contract, grant, loan, or cooperative 
agreement, the Contractor shall complete and submit Standard Form LLL, 
Disclosure Form to Report Lobbying, in accordance with its instructions. 

 
c) The Contractor shall require that the language of this certification be included in 

the award documents for all subawards at all tiers (including subcontracts, 
subgrants, and contracts under grants, loans, and cooperative agreements) and that 
all subrecipients shall certify and disclose accordingly. 

 
d) The Contractor certifies or affirms the truthfulness and accuracy of each statement 

of its certification and disclosure, if any. In addition, the Contractor understands 
and agrees that the provisions of 31 U.S.C. A3801, et.seq., apply to this 
certifications and disclosure, if any. 

 
e) This certification is a material representation of fact upon which reliance was 

placed when this transaction was made or entered into. Submission of this 
certification is a prerequisite for making or entering into this transaction imposed 
by Section 1352, Title 31, United States Code. Any person who fails to file the 
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required certification shall be subject to a civil penalty or not less than $10,000, 
and not more than $100,000, for each such failure. See Attachment 49 CFR Part 
20 Lobbying Certification. 

 
15)  Clean Air Act 2 C.F.R. Part 200, Appendix II, ¶ G 

 
The Contractor shall comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. The Contractor 
shall report each violation to the Purchaser and understands and agrees that the will, in 
turn, report each violation as required to assure notification to the FTA Recipient, FTA 
and the appropriate EPA Regional Office. 

 
The Contractor shall also include these requirements in each subcontract exceeding 
$100,000 financed in whole or part with federal assistance provided by FTA. 

 
16)  Federal Water Pollution Control Act 2 C.F.R. Part 200, Appendix II, ¶ G 

 
The Contractor shall comply with all applicable standards, orders or regulations issued 
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 
Contractor shall report each violation to the Purchaser and understands and agrees that 
the Purchaser will, in turn, report each violation as required to assure notification to the 
FTA Recipient, FTA and the appropriate EPA Regional Office. 

 
The Contractor shall also include these requirements in each subcontract exceeding 
$100,000 financed in whole or in part with Federal assistance provided by FTA. 

 
17)  Cargo Preference 46 CFR Part 381 

 
The contractor agrees:  
 
a)  to use privately owned United States-Flag commercial vessels to ship at least 50 

percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo 
liners, and tankers) involved, whenever shipping any equipment, material, or 
commodities pursuant to the underlying contract to the extent such vessels are 
available at fair and reasonable rates for United States-Flag commercial vessels; 

 
b)  to furnish within 20 working days following the date of loading for shipments 

originating within the United States or within 30 working days following the date 
of leading for shipments originating outside the United States, a legible copy of a 
rated, “on-board” commercial ocean bill-of-lading in English for each shipment of 
cargo described in the preceding paragraph to the Division of National Cargo, 
Office of Market Development, Maritime Administration, Washington, DC 20590 
and to the FTA recipient (through the contractor in the case of a subcontractor’s 
bill-of-lading.) c. to include these requirements in all subcontracts issued pursuant 
to this contract when the subcontract may involve the transport of equipment, 
material, or commodities by ocean vessel. 
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18)  Fly America 49 U.S.C. 40118; 41 CFR Part 301-10 

 
The Contractor agrees to comply with 49 U.S.C. 40118 (the “Fly America” Act) in 
accordance with the General Services Administration’s regulations at 41 CFR Part 301-
10, which provide that recipients and sub-recipients (such as BMPO) of Federal funds 
and their contractors are required to use U.S. Flag air carriers for U.S Government-
financed international air travel and transportation of their personal effects or property, to 
the extent such service is available, unless travel by foreign air carrier is a matter of 
necessity, as defined by the Fly America Act. The Contractor shall submit, if a foreign air 
carrier was used, an appropriate certification or memorandum adequately explaining why 
service by a U.S. flag air carrier was not available or why it was necessary to use a 
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly 
America requirements. The Contractor agrees to include the requirements of this section 
in all subcontracts that may involve international air transportation. 

 
19) Davis - Bacon Act and Copeland Anti-kickbacks Acts 2 C.F.R. Part 200, Appendix 

II,  ¶D 
 

a)  Minimum wages –  
 

1.  All laborers and mechanics employed or working upon the site of the work 
(or under the United States Housing Act of 1937 or under the Housing Act 
of 1949 in the construction or development of the project), will be paid 
unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by regulations issued by the Secretary of 
Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of 
payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made 
a part hereof, regardless of any contractual relationship which may be 
alleged to exist between the Contractor and such laborers and mechanics. 

 
 Contributions made or costs reasonably anticipated for bona fide fringe 

benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of 
laborers or mechanics are considered wages paid to such laborers or 
mechanics, subject to the provisions of paragraph (1)(iv) of this section; 
also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than Monthly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively 
made or incurred during such weekly period. Such laborers and mechanics 
shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without 
regard to skill, except as provided in 29 CFR Part 5.5(a)(4). Laborers or 
mechanics performing work in more than one (1) classification may be 
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compensated at the rate specified for each classification for the time 
actually worked therein provided that the employer's payroll records 
accurately set forth the time spent in each classification in which work is 
performed. The wage determination (including any additional 
classifications and wage rates conformed under paragraph (1)(ii) of this 
section) and the Davis-Bacon poster (WH-1321) shall be posted at all 
times by the Contractor and its sub-contractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the workers. 

 
2. (A)  The Contracting Officer shall require that any class of laborers or 

mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination. The 
Contracting Officer shall approve an additional classification and 
wage rate and fringe benefits therefore only when the following 
criteria have been met: 

 
(i) Except with respect to helpers as defined as 29 CFR 5.2(n) 

(4), the work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

 
(ii)  The classification is utilized in the area by the construction 

industry; and  
 
(iii)  The proposed wage rate, including any bona fide fringe 

benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination; and 

 
(iv)  With respect to helpers as defined in 29 CFR 5.2(n) (4), 

such a classification prevails in the area in which the work 
is performed. 

 
(B)  If the Contractor and the laborers and mechanics to be employed in 

the classification (if known), or their representatives, and the 
Contracting Officer agree on the classification and wage rate 
(including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the 
Contracting Officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department 
of Labor, Washington, DC 20210. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within thirty (30) days of 
receipt and shall advise the Contracting Officer or will notify the 
Contracting Officer within the thirty (30) day period that additional 
time is necessary. 
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(C) In the event the Contractor, the laborers or mechanics to be 

employed in the classification or their representatives, and the 
Contracting Officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, 
where appropriate), the Contracting Officer shall refer the 
questions, including the views of all interested parties and the 
recommendation of the Contracting Officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within thirty (30) days of 
receipt and shall advise the Contracting Officer or will notify the 
Contracting Officer within the thirty (30) day period that additional 
time is necessary. 

 
(D)   The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraphs (a)(1)(ii)(B) or (C) of this 
section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work 
is performed in the classification. 

 
3.  Whenever the minimum wage rate prescribed in the contract for a class of 

laborers or mechanics includes a fringe benefit, which is not expressed as 
an hourly rate, the Contractor shall either pay the benefit as stated in the 
wage determination or shall pay another bona fide fringe benefit or an 
hourly cash equivalent thereof. 

 
4.  If the Contractor does not make payments to a trustee or other third 

person, the Contractor may consider as part of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated in providing 
bona fide fringe benefits under a plan or program, Provided, That the 
Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met.  The 
Secretary of Labor may require the contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program. 

 
5. (A)  The Contracting Officer shall require that any class of laborers or 

mechanics which is not listed in the wage determination and which 
is to be employed under the contract shall be classified in 
conformance with the wage determination. The Contracting 
Officer shall approve an additional classification and wage rate and 
fringe benefits therefor only when the following criteria have been 
met: 

 
(i)  The work to be performed by the classification requested is 

not performed by a classification in the wage 
determination; and 
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(ii)  The classification is utilized in the area by the construction 

industry; and 
(iii)  The proposed wage rate, including any bona fide fringe 

benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination. 

 
(B)  If the Contractor and the laborers and mechanics to be employed in 

the classification (if known), or their representatives, and the 
Contracting Officer agree on the classification and wage rate 
(including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the 
conformance with the wage determination. The Contracting 
Officer shall approve an additional classification and wage rate and 
fringe benefits therefore only when the following criteria have 
been met: 

 
(i)  Except with respect to helpers as defined as 29 CFR 5.2(n) 

(4), the work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

 
(ii)  The classification is utilized in the area by the construction 

industry; and 
 
(iii)  The proposed wage rate, including any bona fide fringe 

benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination; and 

 
(iv)  With respect to helpers as defined in 29 CFR 5.2(n) (4), 

such a classification prevails in the area in which the work 
is performed. 

 
(C)  If the Contractor and the laborers and mechanics to be employed in 

the classification (if known), or their representatives, and the 
Contracting Officer agree on the classification and wage rate 
(including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the 
Contracting Officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department 
of Labor, Washington, DC 20210. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within thirty (30) days of 
receipt and shall advise the Contracting Officer or will notify the 
Contracting Officer within the thirty (30) day period that additional 
time is necessary. 
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(D)  In the event the Contractor, the laborers or mechanics to be 

employed in the classification or their representatives, and the 
Contracting Officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, 
where appropriate), the Contracting Officer shall refer the 
questions, including the views of all interested parties and the 
recommendation of the Contracting Officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within thirty (30) days of 
receipt and shall advise the Contracting Officer or will notify the 
Contracting Officer within the thirty (30) day period that additional 
time is necessary. 

 
(E)  The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraphs (a)(1)(ii)(B) or (C) of this 
section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work 
is performed in the classification.  (iii) Whenever the minimum 
wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an 
hourly rate, the contractor shall either pay the benefit as stated in 
the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 

 
6.  If the Contractor does not make payments to a trustee or other third 

person, the Contractor may consider as part of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated in providing 
bona fide fringe benefits under a plan or program, provided that the 
Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met.  The 
Secretary of Labor may require the contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program.   

 
7. (A)  The Contracting Officer shall require that any class of laborers or 

mechanics which is not listed in the wage determination and which 
is to be employed under the contract shall be classified in 
conformance with the wage determination. The Contracting 
Officer shall approve an additional classification and wage rate and 
fringe benefits therefor only when the following criteria have been 
met: 

 
(i)  The work to be performed by the classification requested is 

not performed by a classification in the wage 
determination; and 
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(ii)  The classification is utilized in the area by the construction 
industry; and 

 
(iii)  The proposed wage rate, including any bona fide fringe 

benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination. (B) If the contractor 
and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the 
Contracting Officer agree on the classification and wage 
rate (including the amount designated for fringe benefits 
where appropriate), a report of the action taken shall be 
sent by the (iii) The penalty for making false statements is 
prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.  

 
20)  Contract Work Hours and Safety Standards Act. 2 C.F.R. Part 200, Appendix II,  

 ¶E  
 

a) Overtime Requirements – No Contractor or subcontractor contracting for any part 
of the contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek 
in which he or she is employed on such work to work in excess of forty hours in 
such workweek unless such laborer or mechanic receives compensation at a rate 
not less than one and one-half times the base rate of pay for all hours worked in 
excess of forty hours in such workweek. 

 
b) Violation; liability for unpaid wages; liquidated damages – In the event of any 

violation of the clause set forth in paragraph (1) of this section the Contractor and 
any subcontractor responsible therefore shall be liable for the unpaid wages. In 
addition, such Contractor and subcontractor shall be liable to the United States for 
liquidated damages. Such liquidated damages shall be computed with respect to 
each individual laborer or mechanic, including watchmen and guards, employed 
in violation of the clause set forth in paragraph (1) of this section, in the sum of 
$10 for each calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in paragraph (1) of this section. 

 
c) Withholding for unpaid wages and liquidated damages – the FTA Recipient 

and/or the Purchaser shall upon its own action or upon written request of an 
authorized representative of the Department of Labor withhold or cause to be 
withheld, from any moneys payable on account of work performed by the 
Contractor or subcontractor under any such contract or any other Federal contract 
with the same prime Contractor, or any other federally- assisted contract subject 
to the Contract Work Hours and Safety Standards Act, which is held by the prime 
Contractor, such sums as may be determined to be necessary to satisfy any 
liabilities of such Contractor or subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph (b) of this section. 
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d) Subcontracts – The Contractor or subcontractor shall insert in any subcontracts 
the clauses set forth in paragraphs (a) through (d) of this section and also a clause 
requiring the subcontractors to include these clauses in any lower tier 
subcontracts. The prime Contractor shall be responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs 
(a) through (d) of this section. 

 
21)  Bonding Requirements 2 C.F.R. §200.325 

 
For construction or facility improvement contracts or subcontracts exceeding the 
Simplified Acquisition Threshold, the FTA or FTA Recipient may accept the bonding 
policy and requirements of the Purchaser provided that the FTA or FTA Recipient has 
made a determination that the Federal interest is adequately protected. If such a 
determination has not been made, the minimum requirements must be as follows:  

 
a) A bid guarantee from each bidder equivalent to five percent of the bid price. The 

“bid guarantee” must consist of a firm commitment such as a bid bond, certified 
check, or other negotiable instrument accompanying a bid as assurance that the 
bidder will, upon acceptance of the bid, execute such contractual documents as 
may be required within the time specified.  

 
b) A performance bond on the part of the Contractor for 100 percent of the Contract 

price. A “performance bond” is one executed in connection with a contract to 
secure fulfillment of all the Contractor's obligations under such contract.  

 
c) A payment bond on the part of the Contractor for 100 percent of the Contract 

price. A “payment bond” is one executed in connection with a contract to assure 
payment as required by law of all persons supplying labor and material in the 
execution of the work provided for in the contract.  

 
22)  Seismic Safety 42 U.S.C. 7701 et seq.; 49 CFR Part 41 

 
The Contractor agrees that any new building or addition to an existing building will be 
designed and constructed in accordance with the standards for Seismic Safety required in 
DOT Seismic Safety Regulations 49 CFR Part 41 and will certify to compliance to the 
extent required by the regulation. The Contractor also agrees to ensure that all work 
performed under this contract including work performed by a subcontractor is in 
compliance with the standards required by the Seismic Safety Regulations and the 
certification of compliance issued on the project. 

 
23)  Transit Employee Protective Arrangements 29 CFR Part 215 

 
The Contractor agrees to comply with applicable transit employee protective 
requirements as follows:  
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a) General Transit Employee Protective Requirements – To the extent that FTA 
determines that transit operations are involved, the Contractor agrees to carry out 
the transit operations work on the underlying contract in compliance with terms 
and conditions determined by the U.S. Secretary of Labor to be fair and equitable 
to protect the interests of employees employed under this contract and to meet the 
employee protective requirements of 49 USC A 5333(b), and U.S. DOL 
guidelines at 29 CFR Part 215, and any amendments thereto. These terms and 
conditions are identified in the letter of certification from the U.S. DOL to FTA 
applicable to the FTA Recipient’s project from which Federal assistance is 
provided to support work on the underlying contract. The Contractor agrees to 
carry out that work in compliance with the conditions stated in that U.S. DOL 
letter. The requirements of this subsection, however, do not apply to any contract 
financed with Federal assistance provided by FTA either for projects for elderly 
individuals and individuals with disabilities authorized by 49 U.S.C. § 5310(a)(2), 
or for projects for non-urbanized areas authorized by 49 U.S.C. § 5311. Alternate 
provisions for those projects are set forth in subsections (b) and (c) of this clause.  

 
b)  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C 

§5310(a)(2) for Elderly Individuals and Individuals with Disabilities – If the 
contract involves transit operations financed in whole or in part with Federal 
assistance authorized by 49 U.S.C. § 5310 (a)(2),n and if the U.S. Secretary of 
Transportation has determined or determines in the future that the employee 
protective requirements of 49 U.S.C. § 5333(b) are necessary or appropriate for 
the state and the public body sub-recipient for which work is performed on the 
underlying contract, the Contractor agrees to carry out the Project in compliance 
with the terms and conditions determined by the U.S. Secretary of Labor to meet 
the requirements of 49 U.S.C. §5333(b), U.S. DOL guidelines at 29 CFR Part 
215, and any amendments thereto. These terms and conditions are identified in the 
U.S. DOL’s letter of certification to FTA, the date of which is set forth Grant 
Agreement or Cooperative Agreement with the state. The Contractor agrees to 
perform transit operations in connection with the underlying contract in 
compliance with the conditions stated in that U.S. DOL letter.  

 
c )  Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C. 

§5311 in Non-urbanized Areas – If the contract involves transit operations 
financed in whole or in part with Federal assistance authorized by 49 U.S.C. § 
5311, the Contractor agrees to comply with the terms and conditions of the 
Special Warranty for the Non-urbanized Area Program agreed to by the U.S. 
Secretaries of Transportation and Labor, dated May 31, 1979, and the procedures 
implemented by U.S. DOL or any revision thereto.  

 
The Contractor also agrees to include the any applicable requirements in each subcontract 
involving transit operations financed in whole or in part with Federal assistance provided 
by FTA. 

 
24)  Charter Service Operations  49 CFR Part 604 
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The contractor agrees to comply with 49 U.S.C. 5323(d) and 49 CFR Part 604, which 
provides that recipients and sub-recipients of FTA assistance are prohibited from 
providing charter service using federally funded equipment or facilities if there is at least 
one private charter operator willing and able to provide the service, except under one of 
the exceptions at 49 CFR 604.9. Any charter service provided under one of the 
exceptions must be “incidental,” i.e., it must not interfere with or detract from the 
provision of mass transportation. 

 
25)  School Bus Operations  49 CFR Part 605 

 
Pursuant to 49 U.S.C. 5323(f) and 49 CFR Part 605, recipients and sub-recipients of FTA 
assistance may not engage in school bus operations exclusively for the transportation of 
students and school personnel in competition with private school bus operators unless 
qualified under specified exemptions. When operating exclusive school bus service under 
an allowable exemption, recipients and sub-recipients may not use federally funded 
equipment, vehicles, or facilities. 

 
26)  Alcohol and Drug Testing 49 CFR Part 655 

 
The contractor agrees to establish and implement a drug and alcohol testing program that 
complies with 49 CFR Parts 653 and 654, produce any documentation necessary to 
establish its compliance with Parts 653 and 654, and permit any authorized representative 
of the United States Department of Transportation or its operating administrations, the 
State Oversight Agency of Florida or BMPO, to inspect the facilities and records 
associated with the implementation of the drug and alcohol testing program as required 
under 49 CFR Parts 653 and 654 and review the testing process. The contractor agrees 
further to certify annually its compliance with Parts 653 and 654 before (insert date) and 
to submit the Management Information System (MIS) reports before (insert date before 
March 15) to (insert title and address of person responsible for receiving information). 
To certify compliance the contractor shall use the “Substance Abuse Certifications: in the 
“Annual List of Certifications and Assurances for Federal Transit Administration Grants 
and Cooperative Agreements,” which is published annually in the Federal Register. 

 
27)  Patent Rights; Rights in Data and Copyrights 37 C.F.R. Part 401 and 49 C.F.R. Part 

 18 
 

a)  Definition. The term “subject data,” as used in Section 18 of the Master 
Agreement means recorded information, whether or not copyrighted, that is 
delivered or specified to be delivered under the Grant Agreement or Contract for 
the Project. Examples include, but are not limited to: computer software, 
standards, specifications, engineering drawings and associated lists, process 
sheets, manuals, technical reports, catalog item identifications, and related 
information. “Subject data” do not include financial reports, cost analyses, or 
other similar information used for Project administration. 
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b) General. The following restrictions apply to all subject data first produced in the 
performance of the Grant Agreement or Contract for the Project: 

 
1.  Except for its own internal use, the Contractor may not publish or 

reproduce subject data in whole or in part, or in any manner or form, nor 
may the Contractor authorize others to do so, without the prior written 
consent of the Federal Government and the BMPO, unless the Federal 
Government has previously released or approved the release of such data 
to the public. 

 
2.  The restrictions on publication of Paragraph 18.b(1) of the Master 

Agreement, however, do not apply to a Grant Agreement or Contract with 
an institution of higher learning. 

 
c)  Federal Rights in Data and Copyrights. The Contractor agrees to provide to the 

Federal Government a royalty-free, non-exclusive, and irrevocable license to 
reproduce, publish, or otherwise use, and to authorize others to use, for Federal 
Government purposes the subject data described in the Subsection 18.c of the 
Master Agreement. As used herein, “for Federal Government purposes,” means 
use only for the direct purposes of the Federal Government. Without the copyright 
owner’s consent, the Federal Government may not provide or otherwise extend to 
other parties the Federal Government’s license to: 

 
1.  Any subject data developed under the Grant Agreement or Contract for the 

Project, or under a subcontract, lease, third party contract or other 
arrangement at any tier of the Project, supported with Federal assistance 
derived from the Grant Agreement or Contract for the Project, whether or 
not a copyright has been obtained; and 

 
2.  Any rights of copyright to which a Contractor, subcontractor, lessee, third 

party contractor, or other participant at any tier of the Project purchases 
ownership using Federal assistance. 

 
d)  Special Federal Rights in Data for Research, Development, Demonstration, and 

Special Studies Projects. In general, FTA’s purpose in providing Federal 
assistance for a research, development, demonstration, or special studies Project is 
to increase transportation knowledge, rather than limit the benefits of the Project 
to Project participants. Therefore, when the Project is completed, the Contractor 
agrees to provide a Project report that FTA may publish or make available for 
publication on the Internet. In addition, the Contractor agrees to provide other 
reports pertaining to the Project that FTA may request. The Contractor agrees to 
identify clearly any specific confidential, privileged, or proprietary information it 
submits to FTA. In addition, except to the extent that FTA determines otherwise 
in writing, the Contractor of Federal assistance to support a research, 
development, demonstration, or a special studies Project agrees that, in addition to 
the rights in data and copyrights that it must provide to the Federal Government as 



Page 18 of 25 

set forth in Subsection 18.c of the Master Agreement, FTA may make available to 
any FTA Contractor, subcontractor, third party contractor, third party 
subcontractor or other participant at any tier of the Project, either FTA’s license in 
the copyright to the subject data or a copy of the subject data. If the Project is not 
completed for any reason whatsoever, all data developed under the Project shall 
become subject data as defined in Subsection 18.a of the Master Agreement and 
shall be delivered as the Federal Government may direct. This does not apply to 
adaptations of automatic data processing equipment or programs for the 
Contractor’s use when the costs thereof are financed with Federal assistance 
through an FTA capital program. 

e) License Fees and Royalties. FTA considers income earned from license fees and
royalties for copyrighted material, or trademarks produced under the Project to
be program income. Except to the extent FTA determines otherwise in writing,
as provided in 49 C.F.R. Parts 18 and 19, the Contractor has no obligation to the
Federal Government with respect to that program income, apart from compliance
with 35 U.S.C. §§ 200 et seq., which applies to patent rights developed under a
research project.

f) Hold Harmless. Except as prohibited or otherwise limited by State law or except
to the extent that FTA determines otherwise in writing, upon request by the
Federal Government, the Contractor agrees to indemnify, save, and hold
harmless the Federal Government and its officers, agents, and employees acting
within the scope of their official duties against any liability, including costs and
expenses, resulting from any willful or intentional violation by the Contractor of
proprietary rights, copyrights, or right of privacy, arising out of the publication,
translation, reproduction, delivery, use, or disposition of any data furnished
under the Project. The Contractor shall not be required to indemnify the Federal
Government for any such liability caused by the wrongful acts of Federal
employees or agents.

28) Energy Conservation 42 U.S.C. 6321 et seq.; 49 CFR Part 18

Contractor shall comply with mandatory standards and policies relating to energy
efficiency that are contained in the State of Florida Energy Conservation plan issued in
compliance with the Energy Policy and Conservation Act (P.L. 94-163).

29) Recycled Products 42 U.S.C. 6962; 40 CFR Part 247; Executive Order 12873

The Recycled Products requirements apply to all procurement actions involving items
designated by the EPA in their “Comprehensive Procurement Guideline for Products
Containing Recovered Materials”. The RCRA directs the procuring agency, for purchases
over $10,000 or more, to specify a competitive preference for products containing these
recycled products. FTA has developed the following language:
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Recovered Materials – The contractor agrees to comply with all the 
requirements of Section 6002 of the Resource Conservation and Recovery 
Act (RCRA), as amended (42 U.S.C. 6962), including but not limited to 
the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, 
as they apply to the procurement of the items designated in Subpart B of 
40 CFR Part 247. 

 
30) Conformance with ITS National Architecture 23 USC Section 517 (d); 23 CFR Part 

655 and 940 
 

To the extent applicable BMPO, and subsequently the contractor, agrees to conform to 
the National Intelligent Transportation Systems (ITS) Architecture and Standards as 
required by SAFETEA-LU § 5307(c), 23 U.S.C. § 512 note, and comply with FTA 
Notice, "FTA National ITS Architecture Policy on Transit Projects" 66 FR 1455 et seq., 
January 8, 2001, and any subsequent further implementing directives, except to the extent 
FTA determines otherwise in writing. 

 
31)  ADA Access 

 
49 U.S.C. § 5301(d), which states the Federal policy that elderly individuals and 
individuals with disabilities have the same right as other individuals to use public 
transportation services and facilities, and that special efforts shall be made in planning 
and designing those services and facilities to implement transportation accessibility rights 
for elderly individuals and individuals with disabilities. The Americans with Disabilities 
Act of 1990, as amended (ADA), 42 U.S.C. Sections 12101 et seq., prohibits 
discrimination against qualified individuals with disabilities in programs, activities, and 
services, and imposes specific requirements on public and private public and private 
entities. Third party contractors must comply with their responsibilities under Titles I thru 
V of the ADA in employment, public services, public accommodations, 
telecommunications, and other provisions, many of which are subject to regulations 
issued by other Federal agencies. 
 
Design and Construction Accessibility. Facilities to be used in public transportation 
service must comply with 42 U.S.C. Sections 12101 et seq. and DOT regulations, 
“Transportation Services for Individuals with Disabilities (ADA),” 49 CFR Part 37; and 
Joint ATBCB/DOT regulations, “Americans with Disabilities (ADA) Accessibility 
Specifications for Transportation Vehicles,” 36 CFR Part 1192 and 49 CFR Part 38. 
Notably, DOT incorporated by reference the ATBCB’s “Americans with Disabilities Act 
Accessibility Guidelines” (ADAAG), revised July 2004, which include accessibility 
guidelines for buildings and facilities, and are incorporated into Appendix A to 49 CFR 
Part 37. DOT also added specific provisions to Appendix A modifying the ADAAG, with 
the result that buildings and facilities must comply with both the ADAAG and 
amendments thereto in Appendix A to 49 CFR Part 37. 

 
32) Rights to Inventions Made Under a Contract or Agreement 2 C.F.R. Part 200, 

Appendix II, ¶ F 

ctyson
Highlight



Page 20 of 25 
 

 
a) If the FTA award meets the definition of “funding agreement” under 37 C.F.R. § 

401.2(a) and the non-Federal entity wishes to enter into a contract with a small 
business firm or nonprofit organization regarding the substitution of parties, 
assignment or performance of experimental, developmental, or research work 
under that “funding agreement,” the non-Federal entity must comply with the 
requirements of 37 C.F.R. Part 401 (Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts 
and Cooperative Agreements), and any implementing regulations issued by FTA.  
2 C.F.R. Part 200, Appendix II, ¶ F. 

 
b) The regulation at 37 C.F.R. § 401.2(a) currently defines “funding agreement” as 

any contract, grant, or cooperative agreement entered into between any Federal 
agency, other than the Tennessee Valley Authority, and any contractor for the 
performance of experimental, developmental, or research work funded in whole 
or in part by the Federal government. This term also includes any assignment, 
substitution of parties, or subcontract of any type entered into for the performance 
of experimental, developmental, or research work under a funding agreement as 
defined in the first sentence of this paragraph. 

 
33)  Methods of Procurement to be Followed 2 C.F.R. § 200.320 

 
 The Purchaser must use one of the following methods of procurement.  
 

a) Procurement by micro-purchases. Procurement by micro-purchase is the 
acquisition of supplies or services, the aggregate dollar amount of which does not 
exceed the micro-purchase threshold (§200.67 Micro-purchase). To the extent 
practicable, the Purchaser must distribute micro-purchases equitably among 
qualified suppliers. Micro-purchases may be awarded without soliciting 
competitive quotations if the Purchaser considers the price to be reasonable.  

 
b) Procurement by small purchase procedures. Small purchase procedures are those 

relatively simple and informal procurement methods for securing services, 
supplies, or other property that do not cost more than the Simplified Acquisition 
Threshold. If small purchase procedures are used, price or rate quotations must be 
obtained from an adequate number of qualified sources.  

 
c) Procurement by sealed bids (formal advertising). Bids are publicly solicited and a 

firm fixed price contract (lump sum or unit price) is awarded to the responsible 
bidder whose bid, conforming with all the material terms and conditions of the 
invitation for bids, is the lowest in price. The sealed bid method is the preferred 
method for procuring construction, if the conditions in paragraph (c)(1) of this 
section apply.  

 
1. In order for sealed bidding to be feasible, the following conditions should 

be present:  
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(A) A complete, adequate, and realistic specification or purchase 

description is available;  
 
(B) Two or more responsible bidders are willing and able to compete 

effectively for the business; and  
(C) The procurement lends itself to a firm fixed price contract and the 

selection of the successful bidder can be made principally on the 
basis of price.  

 
 2  If sealed bids are used, the following requirements apply:  
 

(A) Bids must be solicited from an adequate number of known 
suppliers, providing them sufficient response time prior to the date 
set for opening the bids, for local, and tribal governments, the 
invitation for bids must be publically advertised;  

(B) The invitation for bids, which will include any specifications and 
pertinent attachments, must define the items or services in order 
for the bidder to properly respond;  

 
(C) All bids will be opened at the time and place prescribed in the 

invitation for bids, and for local and tribal governments, the bids 
must be opened publicly; 

 
(D) A firm fixed price contract award will be made in writing to the 

lowest responsive and responsible bidder. Where specified in 
bidding documents, factors such as discounts, transportation cost, 
and life cycle costs must be considered in determining which bid is 
lowest. Payment discounts will only be used to  determine the low 
bid when prior experience indicates that such discounts are usually 
taken advantage of; and  

 
(E) Any or all bids may be rejected if there is a sound documented 

reason.  
 

d) Procurement by competitive proposals. The technique of competitive proposals is 
normally conducted with more than one source submitting an offer, and either a 
fixed price or cost-reimbursement type contract is awarded. It is generally used 
when conditions are not appropriate for the use of sealed bids. If this method is 
used, the following requirements apply:  

 
 Requests for proposals must be publicized and identify all evaluation factors and 

their relative importance. Any response to publicized requests for proposals must 
be considered to the maximum extent practical;  

 
 1. Proposals must be solicited from an adequate number of qualified sources;  
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2. The Purchaser must have a written method for conducting technical 

evaluations of the proposals received and for selecting recipients;  
 
3. Contracts must be awarded to the responsible firm whose proposal is most 

advantageous to the program, with price and other factors considered; and  
 
4. The Purchaser may use competitive proposal procedures for 

qualifications-based procurement of architectural/engineering (A/E) 
professional services whereby competitors' qualifications are evaluated 
and the most qualified competitor is selected, subject to negotiation of fair 
and reasonable compensation. The method, where price is not used as a 
selection factor, can only be used in procurement of A/E professional 
services. It cannot be used to purchase other types of services though A/E 
firms are a potential source to perform the proposed effort.  

 
e) [Reserved]  

 
f) Procurement by noncompetitive proposals. Procurement by noncompetitive 

proposals is procurement through solicitation of a proposal from only one source 
and may be used only when one or more of the following circumstances apply:  
 
1. The item is available only from a single source;  
 
2. The public exigency or emergency for the requirement will not permit a 

delay resulting from competitive solicitation;  
 
3. The FTA or FTA Recipient expressly authorizes noncompetitive proposals 

in response to a written request from the Purchaser; or  
 
4. After solicitation of a number of sources, competition is determined 

inadequate.  
 

34) Procurement of Recovered Materials 2 C.F.R. Part 200, Appendix II, ¶ J; 2 C.F.R. 
§200.320; PDAT Supplement, Chapter V, ¶ 7 

 
a) In the performance of this Contract, the Contractor shall make maximum use of 

products containing recovered materials that are EPA- designated items unless the 
product cannot be acquired - 

 
1. Competitively within a timeframe providing for compliance with the 

contract performance schedule; 
 
2. Meeting contract performance requirements; or 
 
3. At a reasonable price. 
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b) Information about this requirement, along with the list of EPA- designate items, is 

available through the EPA. 
 

35)  Contract Cost and Price  2 C.F.R. §200.323 
 

a) The Purchaser must perform a cost or price analysis in connection with every 
procurement action in excess of the Simplified Acquisition Threshold including 
contract modifications. The method and degree of analysis is dependent on the 
facts surrounding the particular procurement situation, but as a starting point, the 
Purchaser must make independent estimates before receiving bids or proposals.  

 
b) The Purchaser must negotiate profit as a separate element of the price for each 

contract in which there is no price competition and in all cases where cost analysis 
is performed. To establish a fair and reasonable profit, consideration must be 
given to the complexity of the work to be performed, the risk borne by the 
Contractor, the Contractor's investment, the amount of subcontracting, the quality 
of its record of past performance, and industry profit rates in the surrounding 
geographical area for similar work.  

 
c) Costs or prices based on estimated costs for contracts under the Federal award are 

allowable only to the extent that costs incurred or cost estimates included in 
negotiated prices would be allowable for the Purchaser under Subpart E—Cost 
Principles of this part. The Purchaser may reference its own cost principles that 
comply with the Federal cost principles.  

 
d) The cost plus a percentage of cost and percentage of construction cost methods of 

contracting must not be used. 
 

36)  Prompt Payment 49 CFR § 26.29 
 

a) Purchaser requires that all subcontractors performing work on DOT/ FTA -
assisted contracts shall be promptly paid for work performed pursuant to their 
agreements, in accordance with all relevant federal, state, and local law.  

 
b) In accordance with 49 CFR § 26.29, the Purchaser established a contract clause 

implementing this requirement and requires prime contractors to pay 
subcontractors for satisfactory performance of their contracts no later than 30 
days from the prime contractor’s receipt of each payment from the Purchaser. 

 
c) Purchaser ensures prompt and full payment of retainage from the prime contractor 

to the subcontractor within 30 days after the subcontractor’s work is satisfactorily 
completed. Pursuant to § 26.29, Purchaser has selected the following method to 
comply with this requirement: [Municipality selects one of the following options] 

 



Page 24 of 25 
 

1. The Purchaser may decline to hold retainage from prime contractors and 
prohibit prime contractors from holding retainage from sub-contractors. 

 
2. The Purchaser may decline to hold retainage from prime contractors and 

require a contract clause obligating prime contractors to make prompt and 
full payment of any retainage kept by prime contractor to the 
subcontractor within 30 days after the subcontractor's work is 
satisfactorily completed. 

 
3. The Purchaser may hold retainage from prime contractors and provide for 

prompt and regular incremental acceptances of portions of the prime 
contract, pay retainage to prime contractors based on these acceptances, 
and require a contract clause obligating the prime contractor to pay all 
retainage owed to the subcontractor for satisfactory completion of the 
accepted work within 30 days after your payment to the prime contractor. 

 
37)  Federal awarding agency or pass-through entity review 2 C.F.R. §200.324 

 
a) The Purchaser and Contractor must make available, upon request of the FTA or 

FTA Recipient, technical specifications on proposed procurements where the FTA 
or FTA Recipient believes such review is needed to ensure that the item or service 
specified is the one being proposed for acquisition. This review generally will 
take place prior to the time the specification is incorporated into a solicitation 
document. However, if the Purchaser desires to have the review accomplished 
after a solicitation has been developed, the FTA or FTA Recipient may still 
review the specifications, with such review usually limited to the technical aspects 
of the proposed purchase.  

 
b) The Purchaser must make available upon request, for the FTA or FTA Recipient 

pre-procurement review, procurement documents, such as requests for proposals 
or invitations for bids, or independent cost estimates, when:  

 
1. The Purchaser's procurement procedures or operation fails to comply with 

the procurement standards in this part;  
 
2. The procurement is expected to exceed the Simplified Acquisition 

Threshold and is to be awarded without competition or only one bid or 
offer is received in response to a solicitation;  

 
3. The procurement, which is expected to exceed the Simplified Acquisition 

Threshold, specifies a “brand name”  product;  
 
4. The proposed contract is more than the Simplified Acquisition Threshold 

and is to be awarded to other than the apparent low bidder under a sealed 
bid procurement; or  
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5. A proposed contract modification changes the scope of a contract or 
increases the contract amount by more than the Simplified Acquisition 
Threshold.  

 
c) The Purchaser is exempt from the pre-procurement review in paragraph (b) of this 

section if the FTA or FTA Recipient determines that its procurement systems 
comply with the standards of this part.  

 
1. The Purchaser may request that its procurement system be reviewed by the 

FTA or FTA Recipient to determine whether its system meets these 
standards in order for its system to be certified. Generally, these reviews 
must occur where there is continuous high-dollar funding, and third party  
contracts are awarded on a regular basis;  

 
2. The Purchaser may self-certify its procurement system. Such self-

certification must not limit the FTA's right to survey the system. Under a 
self-certification procedure, the FTA may rely on written assurances from 
the Purchaser that it is complying with these standards. The Purchaser 
must cite specific policies, procedures, regulations, or standards as being 
in compliance with these requirements and have its system available for 
review.  

 
38) Compliance with Federal Law Regulations, and Executive Orders 
 

This is an acknowledgement that FTA financial assistance will be used to fund the 
Contract only. The Contractor will comply will all applicable federal law, regulations, 
executive orders, FTA policies, procedures, and directives. 
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FEDERALLY REQUIRED CLAUSES FOR FHWA FUNDED CONTRACTS  
AND SUB-AGREEMENTS 

 
The resulting Contract will be funded, in whole or in part, with federal funds through the Federal 
Highway Administration (FHWA). Consequentially, the following FHWA and Federally- 
mandated provisions, as applicable, will be incorporated into the resulting Contract. Municipality 
and any subsequent Consultant(s) acknowledge and agree to comply with the applicable 
provisions in this Section. Italicized language indicates clauses, which require drafting specific to 
each agreement’s needs. 
 
1) Contract Provisions 2 C.F.R. §200. 326 
 

The Purchaser's contracts must contain the applicable provisions described in Appendix 
II to Part 200—Contract Provisions for non-Federal Entity Contracts Under Federal 
Awards. 

 
2) Buy America Requirements 23 USC 313; 23 CFR 635.410  
 

The Contractor shall comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which provide 
that Federal funds may not be obligated unless steel, iron, and manufactured products 
used in FHWA funded projects are produced in the United States, unless a waiver has 
been granted by FHWA or the product is subject to a general waiver. General waivers are 
listed in 49 CFR 661.7, and include final assembly in the United States for 15 passenger 
vans and 15 passenger wagons produced by Chrysler Corporation, microcomputer 
equipment, software, and small purchase (currently less than $100,000) made with 
capital, operating, or planning funds. 
 

3) On-the-Job Training Provisions 23 USC 140(a) &(b); 23 CFR 20, Subpart A, 
Appendix B 

 
37TThe contractor shall provide on-the-job training aimed at developing full journeymen in 
the type of trade or job classification involved. 
 
37TThe number of trainees to be trained under the special provisions will be ____ (amount to 
be filled in by State highway department). 
 
37TIn the event that a contractor subcontracts a portion of the contract work, he shall 
determine how many, if any, of the trainees are to be trained by the subcontractor, 
provided, however, that the contractor shall retain the primary responsibility for meeting 
the training requirements imposed by this special provision. The contractor shall also 
insure that this training special provision is made applicable to such subcontract. Where 
feasible, 25 percent of apprentices or trainees in each occupation shall be in their first 
year of apprenticeship or training. 
 
37TThe number of trainees shall be distributed among the work classifications on the basis 
of the contractor's needs and the availability of journeymen in the various classifications 
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within a reasonable area of recruitment. Prior to commencing construction, the contractor 
shall submit to the State highway agency for approval the number of trainees to be 
trained in each selected classification and training program to be used. Furthermore, the 
contractor shall specify the starting time for training in each of the classifications. The 
contractor will be credited for each trainee employed by him on the contract work who is 
currently enrolled or becomes enrolled in an approved program and will be reimbursed 
for such trainees as provided hereinafter. 
 
37TTraining and upgrading of minorities and women toward journeymen status is a primary 
objective of this Training Special Provision. Accordingly, the contractor shall make every 
effort to enroll minority trainees and women (e.g., by conducting systematic and direct 
recruitment through public and private sources likely to yield minority and women 
trainees) to the extent that such persons are available within a reasonable area of 
recruitment. The contractor will be responsible for demonstrating the steps that he has 
taken in pursuance thereof, prior to a determination as to whether the contractor is in 
compliance with this Training Special Provision. This training commitment is not 
intended, and shall not be used, to discriminate against any applicant for training, whether 
a member of a minority group or not. 
 
37TNo employee shall be employed as a trainee in any classification in which he has 
successfully completed a training course leading to journeyman status or in which he has 
been employed as a journeyman. The contractor should satisfy this requirement by 
including appropriate questions in the employee application or by other suitable means. 
Regardless of the method used the contractor's records should document the findings in 
each case. 
 
37TThe minimum length and type of training for each classification will be as established in 
the training program selected by the contractor and approved by the State highway 
agency and the Federal Highway Administration. The State highway agency and the 
Federal Highway Administration shall approve a program if it is reasonably calculated to 
meet the equal employment opportunity obligations of the contractor and to qualify the 
average trainee for journeyman status in the classification concerned by the end of the 
training period. Furthermore, apprenticeship programs registered with the U.S. 
Department of Labor, Bureau of Apprenticeship and Training, or with a State 
apprenticeship agency recognized by the Bureau and training programs approved but not 
necessarily sponsored by the U.S. Department of Labor, Manpower Administration, 
Bureau of Apprenticeship and Training shall also be considered acceptable provided it is 
being administered in a manner consistent with the equal employment obligations of 
Federal-aid highway construction contracts. Approval or acceptance of a training 
program shall be obtained from the State prior to commencing work on the classification 
covered by the program. It is the intention of these provisions that training is to be 
provided in the construction crafts rather than clerk-typists or secretarial-type positions. 
Training is permissible in lower level management positions such as office engineers, 
estimators, timekeepers, etc., where the training is oriented toward construction 
applications. Training in the laborer classification may be permitted provided that 
significant and meaningful training is provided and approved by the division office. 
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Some offsite training is permissible as long as the training is an integral part of an 
approved training program and does not comprise a significant part of the overall 
training. 
 
37TExcept as otherwise noted below, the contractor will be reimbursed 80 cents per hour of 
training given an employee on this contract in accordance with an approved training 
program. As approved by the engineer, reimbursement will be made for training persons 
in excess of the number specified herein. This reimbursement will be made even though 
the contractor receives additional training program funds from other sources, provided 
such other does not specifically prohibit the contractor from receiving other 
reimbursement. Reimbursement for offsite training indicated above may only be made to 
the contractor where he does one or more of the following and the trainees are 
concurrently employed on a Federal-aid project; contributes to the cost of the training, 
provides the instruction to the trainee or pays the trainee's wages during the offsite 
training period. 
 
37TNo payment shall be made to the contractor if either the failure to provide the required 
training, or the failure to hire the trainee as a journeyman, is caused by the contractor and 
evidences a lack of good faith on the part of the contractor in meeting the requirements of 
this Training Special Provision. It is normally expected that a trainee will begin his 
training on the project as soon as feasible after start of work utilizing the skill involved 
and remain on the project as long as training opportunities exist in his work classification 
or until he has completed his training program. It is not required that all trainees be on 
board for the entire length of the contract. A contractor will have fulfilled his 
responsibilities under this Training Special Provision if he has provided acceptable 
training to the number of trainees specified. The number trained shall be determined on 
the basis of the total number enrolled on the contract for a significant period. 
 
37TTrainees will be paid at least 60 percent of the appropriate minimum journeyman's rate 
specified in the contract for the first half of the training period, 75 percent for the third 
quarter of the training period, and 90 percent for the last quarter of the training period, 
unless apprentices or trainees in an approved existing program are enrolled as trainees on 
this project. In that case, the appropriate rates approved by the Departments of Labor or 
Transportation in connection with the existing program shall apply to all trainees being 
trained for the same classification who are covered by this Training Special Provision. 
 
37TThe contractor shall furnish the trainee a copy of the program he will follow in providing 
the training. The contractor shall provide each trainee with a certification showing the 
type and length of training satisfactorily completed. 
 
37TThe contractor will provide for the maintenance of records and furnish periodic reports 
documenting his performance under this Training Special Provision. 

 
4) Standardized Changed Conditions Contract Clauses 23 USC 112(e); 23 CFR 

635.109 
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[FHWA- funded contracts for highway construction projects, except for design-build 
projects where applicability will be determined on a project-by-project basis, must 
equitably address site conditions, suspensions of work ordered by the State, and material 
changes in the scope of work specified in the contract.] 
 

5) USDOL OFCCP Notice of Requirement for Affirmative Action 41 CFR 60-4.2(d) 
 

The following notice shall be included in, and shall be a part of, all solicitations for offers 
and bids on all Federal and federally assisted construction contracts or subcontracts in 
excess of $10,000 to be performed in geographical areas designated by the Director 
pursuant to § 60-4.6 of this part (see 41 CFR 60-4.2(a)): 
 
NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL 
EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246)1. THE OFFEROR'S 
OR BIDDER'S ATTENTION IS CALLED TO THE “EQUAL OPPORTUNITY 
CLAUSE” AND THE “STANDARD FEDERAL EQUAL EMPLOYMENT 
SPECIFICATIONS” SET FORTH HEREIN.2. THE GOALS AND TIMETABLES FOR 
MINORITY AND FEMALE PARTICIPATION, EXPRESSED IN PERCENTAGE 
TERMS FOR THE CONTRACTOR'S AGGREGATE WORKFORCE IN EACH 
TRADE ON ALL CONSTRUCTION WORK IN THE COVERED AREA, ARE AS 
FOLLOWS: 

 

TIME- 
TABLES 

GOALS FOR MINORITY 
PARTICIPATION FOR EACH 

TRADE 

GOALS FOR FEMALE 
PARTICIPATION IN EACH 

TRADE 

  INSERT GOALS FOR EACH YEAR INSERT GOALS FOR EACH YEAR. 

 
THESE GOALS ARE APPLICABLE TO ALL THE CONTRACTOR'S 
CONSTRUCTION WORK (WHETHER OR NOT IT IS FEDERAL OR FEDERALLY 
ASSISTED) PERFORMED IN THE COVERED AREA. IF THE CONTRACTOR 
PERFORMS CONSTRUCTION WORK IN A GEOGRAPHICAL AREA LOCATED 
OUTSIDE OF THE COVERED AREA, IT SHALL APPLY THE GOALS 
ESTABLISHED FOR SUCH GEOGRAPHICAL AREA WHERE THE WORK IS 
ACTUALLY PERFORMED. WITH REGARD TO THIS SECOND AREA, THE 
CONTRACTOR ALSO IS SUBJECT TO THE GOALS FOR BOTH ITS FEDERALLY 
INVOLVED AND NONFEDERALLY INVOLVED CONSTRUCTION.THE 
CONTRACTOR'S COMPLIANCE WITH THE EXECUTIVE ORDER AND THE 
REGULATIONS IN 41 CFR PART 60-4 SHALL BE BASED ON ITS 
IMPLEMENTATION OF THE EQUAL OPPORTUNITY CLAUSE, SPECIFIC 
AFFIRMATIVE ACTION OBLIGATIONS REQUIRED BY THE SPECIFICATIONS 
SET FORTH IN 41 CFR 60-4.3(A), AND ITS EFFORTS TO MEET THE GOALS. THE 
HOURS OF MINORITY AND FEMALE EMPLOYMENT AND TRAINING MUST 
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BE SUBSTANTIALLY UNIFORM THROUGHOUT THE LENGTH OF THE 
CONTRACT, AND IN EACH TRADE, AND THE CONTRACTOR SHALL MAKE A 
GOOD FAITH EFFORT TO EMPLOY MINORITIES AND WOMEN EVENLY ON 
EACH OF ITS PROJECTS. THE TRANSFER OF MINORITY OR FEMALE 
EMPLOYEES OR TRAINEES FROM CONTRACTOR TO CONTRACTOR OR 
FROM PROJECT TO PROJECT FOR THE SOLE PURPOSE OF MEETING THE 
CONTRACTOR'S GOALS SHALL BE A VIOLATION OF THE CONTRACT, THE 
EXECUTIVE ORDER AND THE REGULATIONS IN 41 CFR PART 60-4. 
COMPLIANCE WITH THE GOALS WILL BE MEASURED AGAINST THE TOTAL 
WORK HOURS PERFORMED.3. THE CONTRACTOR SHALL PROVIDE WRITTEN 
NOTIFICATION TO THE DIRECTOR OF THE OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS WITHIN 10 WORKING DAYS OF AWARD OF ANY 
CONSTRUCTION SUBCONTRACT IN EXCESS OF $10,000 AT ANY TIER FOR 
CONSTRUCTION WORK UNDER THE CONTRACT RESULTING FROM THIS 
SOLICITATION. THE NOTIFICATION SHALL LIST THE NAME, ADDRESS AND 
TELEPHONE NUMBER OF THE SUBCONTRACTOR; EMPLOYER 
IDENTIFICATION NUMBER OF THE SUBCONTRACTOR; ESTIMATED DOLLAR 
AMOUNT OF THE SUBCONTRACT; ESTIMATED STARTING AND 
COMPLETION DATES OF THE SUBCONTRACT; AND THE GEOGRAPHICAL 
AREA IN WHICH THE SUBCONTRACT IS TO BE PERFORMED.4. AS USED IN 
THIS NOTICE, AND IN THE CONTRACT RESULTING FROM THIS 
SOLICITATION, THE “COVERED AREA” IS (INSERT DESCRIPTION OF THE 
GEOGRAPHICAL AREAS WHERE THE CONTRACT IS TO BE PERFORMED 
GIVING THE STATE, COUNTY AND CITY, IF ANY). 

 
6) USDOL OFCCP EEO Contract Specifications 41 CFR 60-4.3 
 

[Required notice for solicitations on all federally assisted construction contracts or 
subcontracts in excess of $10,000] 
 
STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
CONSTRUCTION CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246) 

 
a)  AS USED IN THESE SPECIFICATIONS: 

 
1.  “COVERED AREA” MEANS THE GEOGRAPHICAL AREA 

DESCRIBED IN THE SOLICITATION FROM WHICH THIS 
CONTRACT RESULTED; 

 
2.  “DIRECTOR” MEANS DIRECTOR, OFFICE OF FEDERAL 

CONTRACT COMPLIANCE PROGRAMS, UNITED STATES 
DEPARTMENT OF LABOR, OR ANY PERSON TO WHOM THE 
DIRECTOR DELEGATES AUTHORITY; 

 
3.  “EMPLOYER IDENTIFICATION NUMBER” MEANS THE FEDERAL 

SOCIAL SECURITY NUMBER USED ON THE EMPLOYER'S 
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QUARTERLY FEDERAL TAX RETURN, U.S. TREASURY 
DEPARTMENT FORM 941. 

 
4.  “MINORITY” INCLUDES: 

 
(A)  BLACK (ALL PERSONS HAVING ORIGINS IN ANY OF THE 

BLACK AFRICAN RACIAL GROUPS NOT OF HISPANIC 
ORIGIN); 

 
(B)  HISPANIC (ALL PERSONS OF MEXICAN, PUERTO RICAN, 

CUBAN, CENTRAL OR SOUTH AMERICAN OR OTHER 
SPANISH CULTURE OR ORIGIN, REGARDLESS OF RACE); 

 
(C)  ASIAN AND PACIFIC ISLANDER (ALL PERSONS HAVING 

ORIGINS IN ANY OF THE ORIGINAL PEOPLES OF THE FAR 
EAST, SOUTHEAST ASIA, THE INDIAN SUBCONTINENT, 
OR THE PACIFIC ISLANDS); AND 

 
(D)  AMERICAN INDIAN OR ALASKAN NATIVE (ALL PERSONS 

HAVING ORIGINS IN ANY OF THE ORIGINAL PEOPLES OF 
NORTH AMERICA AND MAINTAINING IDENTIFIABLE 
TRIBAL AFFILIATIONS THROUGH MEMBERSHIP AND 
PARTICIPATION OR COMMUNITY IDENTIFICATION). 

 
b)  WHENEVER THE CONTRACTOR, OR ANY SUBCONTRACTOR AT ANY 

TIER, SUBCONTRACTS A PORTION OF THE WORK INVOLVING ANY 
CONSTRUCTION TRADE, IT SHALL PHYSICALLY INCLUDE IN EACH 
SUBCONTRACT IN EXCESS OF $10,000 THE PROVISIONS OF THESE 
SPECIFICATIONS AND THE NOTICE WHICH CONTAINS THE 
APPLICABLE GOALS FOR MINORITY AND FEMALE PARTICIPATION 
AND WHICH IS SET FORTH IN THE SOLICITATIONS FROM WHICH THIS 
CONTRACT RESULTED. 

 
c)  IF THE CONTRACTOR IS PARTICIPATING (PURSUANT TO 41 CFR 60-

4.5) IN A HOMETOWN PLAN APPROVED BY THE U.S. DEPARTMENT OF 
LABOR IN THE COVERED AREA EITHER INDIVIDUALLY OR THROUGH 
AN ASSOCIATION, ITS AFFIRMATIVE ACTION OBLIGATIONS ON ALL 
WORK IN THE PLAN AREA (INCLUDING GOALS AND TIMETABLES) 
SHALL BE IN ACCORDANCE WITH THAT PLAN FOR THOSE TRADES 
WHICH HAVE UNIONS PARTICIPATING IN THE PLAN. CONTRACTORS 
MUST BE ABLE TO DEMONSTRATE THEIR PARTICIPATION IN AND 
COMPLIANCE WITH THE PROVISIONS OF ANY SUCH HOMETOWN 
PLAN. EACH CONTRACTOR OR SUBCONTRACTOR PARTICIPATING IN 
AN APPROVED PLAN IS INDIVIDUALLY REQUIRED TO COMPLY WITH 
ITS OBLIGATIONS UNDER THE EEO CLAUSE, AND TO MAKE A GOOD 
FAITH EFFORT TO ACHIEVE EACH GOAL UNDER THE PLAN IN EACH 
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TRADE IN WHICH IT HAS EMPLOYEES. THE OVERALL GOOD FAITH 
PERFORMANCE BY OTHER CONTRACTORS OR SUBCONTRACTORS 
TOWARD A GOAL IN AN APPROVED PLAN DOES NOT EXCUSE ANY 
COVERED CONTRACTOR'S OR SUBCONTRACTOR'S FAILURE TO TAKE 
GOOD FAITH EFFORTS TO ACHIEVE THE PLAN GOALS AND 
TIMETABLES. 

 
d) THE CONTRACTOR SHALL IMPLEMENT THE SPECIFIC AFFIRMATIVE 

ACTION STANDARDS PROVIDED IN PARAGRAPHS 7 A THROUGH P OF 
THESE SPECIFICATIONS. THE GOALS SET FORTH IN THE 
SOLICITATION FROM WHICH THIS CONTRACT RESULTED ARE 
EXPRESSED AS PERCENTAGES OF THE TOTAL HOURS OF 
EMPLOYMENT AND TRAINING OF MINORITY AND FEMALE 
UTILIZATION THE CONTRACTOR SHOULD REASONABLY BE ABLE TO 
ACHIEVE IN EACH CONSTRUCTION TRADE IN WHICH IT HAS 
EMPLOYEES IN THE COVERED AREA. COVERED CONSTRUCTION 
CONTRACTORS PERFORMING CONSTRUCTION WORK IN 
GEOGRAPHICAL AREAS WHERE THEY DO NOT HAVE A FEDERAL OR 
FEDERALLY ASSISTED CONSTUCTION CONTRACT SHALL APPLY THE 
MINORITY AND FEMALE GOALS ESTABLISHED FOR THE 
GEOGRAPHICAL AREA WHERE THE WORK IS BEING PERFORMED. 
GOALS ARE PUBLISHED PERIODICALLY IN THE FEDERAL REGISTER 
IN NOTICE FORM, AND SUCH NOTICES MAY BE OBTAINED FROM 
ANY OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS 
OFFICE OR FROM FEDERAL PROCUREMENT CONTRACTING 
OFFICERS. THE CONTRACTOR IS EXPECTED TO MAKE 
SUBSTANTIALLY UNIFORM PROGRESS IN MEETING ITS GOALS IN 
EACH CRAFT DURING THE PERIOD SPECIFIED. 

 
e)  NEITHER THE PROVISIONS OF ANY COLLECTIVE BARGAINING 

AGREEMENT, NOR THE FAILURE BY A UNION WITH WHOM THE 
CONTRACTOR HAS A COLLECTIVE BARGAINING AGREEMENT, TO 
REFER EITHER MINORITIES OR WOMEN SHALL EXCUSE THE 
CONTRACTOR'S OBLIGATIONS UNDER THESE SPECIFICATIONS, 
EXECUTIVE ORDER 11246, OR THE REGULATIONS PROMULGATED 
PURSUANT THERETO. 

 
f)  IN ORDER FOR THE NONWORKING TRAINING HOURS OF 

APPRENTICES AND TRAINEES TO BE COUNTED IN MEETING THE 
GOALS, SUCH APPRENTICES AND TRAINEES MUST BE EMPLOYED BY 
THE CONTRACTOR DURING THE TRAINING PERIOD, AND THE 
CONTRACTOR MUST HAVE MADE A COMMITMENT TO EMPLOY THE 
APPRENTICES AND TRAINEES AT THE COMPLETION OF THEIR 
TRAINING, SUBJECT TO THE AVAILABILITY OF EMPLOYMENT 
OPPORTUNITIES. TRAINEES MUST BE TRAINED PURSUANT TO 



Page 8 of 17 
 

TRAINING PROGRAMS APPROVED BY THE U.S. DEPARTMENT OF 
LABOR. 

 
g) THE CONTRACTOR SHALL TAKE SPECIFIC AFFIRMATIVE ACTIONS 

TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY. THE EVALUATION 
OF THE CONTRACTOR'S COMPLIANCE WITH THESE SPECIFICATIONS 
SHALL BE BASED UPON ITS EFFORT TO ACHIEVE MAXIMUM 
RESULTS FROM ITS ACTIONS. THE CONTRACTOR SHALL DOCUMENT 
THESE EFFORTS FULLY, AND SHALL IMPLEMENT AFFIRMATIVE 
ACTION STEPS AT LEAST AS EXTENSIVE AS THE FOLLOWING: 

 
1.  ENSURE AND MAINTAIN A WORKING ENVIRONMENT FREE OF 

HARASSMENT, INTIMIDATION, AND COERCION AT ALL SITES, 
AND IN ALL FACILITIES AT WHICH THE CONTRACTOR'S 
EMPLOYEES ARE ASSIGNED TO WORK. THE CONTRACTOR, 
WHERE POSSIBLE, WILL ASSIGN TWO OR MORE WOMEN TO 
EACH CONSTRUCTION PROJECT. THE CONTRACTOR SHALL 
SPECIFICALLY ENSURE THAT ALL FOREMEN, 
SUPERINTENDENTS, AND OTHER ON-SITE SUPERVISORY 
PERSONNEL ARE AWARE OF AND CARRY OUT THE 
CONTRACTOR'S OBLIGATION TO MAINTAIN SUCH A WORKING 
ENVIRONMENT, WITH SPECIFIC ATTENTION TO MINORITY OR 
FEMALE INDIVIDUALS WORKING AT SUCH SITES OR IN SUCH 
FACILITIES. 

 
2.  ESTABLISH AND MAINTAIN A CURRENT LIST OF MINORITY 

AND FEMALE RECRUITMENT SOURCES, PROVIDE WRITTEN 
NOTIFICATION TO MINORITY AND FEMALE RECRUITMENT 
SOURCES AND TO COMMUNITY ORGANIZATIONS WHEN THE 
CONTRACTOR OR ITS UNIONS HAVE EMPLOYMENT 
OPPORTUNITIES AVAILABLE, AND MAINTAIN A RECORD OF 
THE ORGANIZATIONS' RESPONSES. 

 
3.  MAINTAIN A CURRENT FILE OF THE NAMES, ADDRESSES AND 

TELEPHONE NUMBERS OF EACH MINORITY AND FEMALE OFF-
THE-STREET APPLICANT AND MINORITY OR FEMALE 
REFERRAL FROM A UNION, A RECRUITMENT SOURCE OR 
COMMUNITY ORGANIZATION AND OF WHAT ACTION WAS 
TAKEN WITH RESPECT TO EACH SUCH INDIVIDUAL. IF SUCH 
INDIVIDUAL WAS SENT TO THE UNION HIRING HALL FOR 
REFERRAL AND WAS NOT REFERRED BACK TO THE 
CONTRACTOR BY THE UNION OR, IF REFERRED, NOT 
EMPLOYED BY THE CONTRACTOR, THIS SHALL BE 
DOCUMENTED IN THE FILE WITH THE REASON THEREFOR, 
ALONG WITH WHATEVER ADDITIONAL ACTIONS THE 
CONTRACTOR MAY HAVE TAKEN. 
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4.  PROVIDE IMMEDIATE WRITTEN NOTIFICATION TO THE 

DIRECTOR WHEN THE UNION OR UNIONS WITH WHICH THE 
CONTRACTOR HAS A COLLECTIVE BARGAINING AGREEMENT 
HAS NOT REFERRED TO THE CONTRACTOR A MINORITY 
PERSON OR WOMAN SENT BY THE CONTRACTOR, OR WHEN 
THE CONTRACTOR HAS OTHER INFORMATION THAT THE 
UNION REFERRAL PROCESS HAS IMPEDED THE 
CONTRACTOR'S EFFORTS TO MEET ITS OBLIGATIONS. 

 
5.  DEVELOP ON-THE-JOB TRAINING OPPORTUNITIES AND/OR 

PARTICIPATE IN TRAINING PROGRAMS FOR THE AREA WHICH 
EXPRESSLY INCLUDE MINORITIES AND WOMEN, INCLUDING 
UPGRADING PROGRAMS AND APPRENTICESHIP AND TRAINEE 
PROGRAMS RELEVANT TO THE CONTRACTOR'S EMPLOYMENT 
NEEDS, ESPECIALLY THOSE PROGRAMS FUNDED OR 
APPROVED BY THE DEPARTMENT OF LABOR. THE 
CONTRACTOR SHALL PROVIDE NOTICE OF THESE PROGRAMS 
TO THE SOURCES COMPILED UNDER 7B ABOVE. 

 
6.  DISSEMINATE THE CONTRACTOR'S EEO POLICY BY 

PROVIDING NOTICE OF THE POLICY TO UNIONS AND 
TRAINING PROGRAMS AND REQUESTING THEIR 
COOPERATION IN ASSISTING THE CONTRACTOR IN MEETING 
ITS EEO OBLIGATIONS; BY INCLUDING IT IN ANY POLICY 
MANUAL AND COLLECTIVE BARGAINING AGREEMENT; BY 
PUBLICIZING IT IN THE COMPANY NEWPAPER, ANNUAL 
REPORT, ETC.; BY SPECIFIC REVIEW OF THE POLICY WITH ALL 
MANAGEMENT PERSONNEL AND WITH ALL MINORITY AND 
FEMALE EMPLOYEES AT LEAST ONCE A YEAR; AND BY 
POSTING THE COMPANY EEO POLICY ON BULLETIN BOARDS 
ACCESSIBLE TO ALL EMPLOYEES AT EACH LOCATION WHERE 
CONSTRUCTION WORK IS PERFORMED. 

 
7.  REVIEW, AT LEAST ANNUALLY, THE COMPANY'S EEO POLICY 

AND AFFIRMATIVE ACTION OBLIGATIONS UNDER THESE 
SPECIFICATIONS WITH ALL EMPLOYEES HAVING ANY 
RESPONSIBILITY FOR HIRING, ASSIGNMENT, LAYOFF, 
TERMINATION OR OTHER EMPLOYMENT DECISIONS 
INCLUDING SPECIFIC REVIEW OF THESE ITEMS WITH ONSITE 
SUPERVISORY PERSONNEL SUCH AS SUPERINTENDENTS, 
GENERAL FOREMEN, ETC., PRIOR TO THE INITIATION OF 
CONSTRUCTION WORK AT ANY JOB SITE. A WRITTEN RECORD 
SHALL BE MADE AND MAINTAINED IDENTIFYING THE TIME 
AND PLACE OF THESE MEETINGS, PERSONS ATTENDING, 
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SUBJECT MATTER DISCUSSED, AND DISPOSITION OF THE 
SUBJECT MATTER. 

 
8.  DISSEMINATE THE CONTRACTOR'S EEO POLICY EXTERNALLY 

BY INCLUDING IT IN ANY ADVERTISING IN THE NEWS MEDIA, 
SPECIFICALLY INCLUDING MINORITY AND FEMALE NEWS 
MEDIA, AND PROVIDING WRITTEN NOTIFICATION TO AND 
DISCUSSING THE CONTRACTOR'S EEO POLICY WITH OTHER 
CONTRACTORS AND SUBCONTRACTORS WITH WHOM THE 
CONTRACTOR DOES OR ANTICIPATES DOING BUSINESS. 

 
9.  DIRECT ITS RECRUITMENT EFFORTS, BOTH ORAL AND 

WRITTEN, TO MINORITY, FEMALE AND COMMUNITY 
ORGANIZATIONS, TO SCHOOLS WITH MINORITY AND FEMALE 
STUDENTS AND TO MINORITY AND FEMALE RECRUITMENT 
AND TRAINING ORGANIZATIONS SERVING THE 
CONTRACTOR'S RECRUITMENT AREA AND EMPLOYMENT 
NEEDS. NOT LATER THAN ONE MONTH PRIOR TO THE DATE 
FOR THE ACCEPTANCE OF APPLICATIONS FOR 
APPRENTICESHIP OR OTHER TRAINING BY ANY RECRUITMENT 
SOURCE, THE CONTRACTOR SHALL SEND WRITTEN 
NOTIFICATION TO ORGANIZATIONS SUCH AS THE ABOVE, 
DESCRIBING THE OPENINGS, SCREENING PROCEDURES, AND 
TESTS TO BE USED IN THE SELECTION PROCESS. 

 
10.  ENCOURAGE PRESENT MINORITY AND FEMALE EMPLOYEES 

TO RECRUIT OTHER MINORITY PERSONS AND WOMEN AND, 
WHERE REASONABLE, PROVIDE AFTER SCHOOL, SUMMER 
AND VACATION EMPLOYMENT TO MINORITY AND FEMALE 
YOUTH BOTH ON THE SITE AND IN OTHER AREAS OF A 
CONTRACTOR'S WORK FORCE. 

 
11.  VALIDATE ALL TESTS AND OTHER SELECTION 

REQUIREMENTS WHERE THERE IS AN OBLIGATION TO DO SO 
UNDER 41 CFR PART 60-3. 

 
12.  CONDUCT, AT LEAST ANNUALLY, AN INVENTORY AND 

EVALUATION AT LEAST OF ALL MINORITY AND FEMALE 
PERSONNEL FOR PROMOTIONAL OPPORTUNITIES AND 
ENCOURAGE THESE EMPLOYEES TO SEEK OR TO PREPARE 
FOR, THROUGH APPROPRIATE TRAINING, ETC., SUCH 
OPPORTUNITIES. 

 
13.  ENSURE THAT SENIORITY PRACTICES, JOB CLASSIFICATIONS, 

WORK ASSIGNMENTS AND OTHER PERSONNEL PRACTICES, DO 
NOT HAVE A DISCRIMINATORY EFFECT BY CONTINUALLY 
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MONITORING ALL PERSONNEL AND EMPLOYMENT RELATED 
ACTIVITIES TO ENSURE THAT THE EEO POLICY AND THE 
CONTRACTOR'S OBLIGATIONS UNDER THESE SPECIFICATIONS 
ARE BEING CARRIED OUT. 

 
14.  ENSURE THAT ALL FACILITIES AND COMPANY ACTIVITIES 

ARE NONSEGREGATED EXCEPT THAT SEPARATE OR SINGLE-
USER TOILET AND NECESSARY CHANGING FACILITIES SHALL 
BE PROVIDED TO ASSURE PRIVACY BETWEEN THE SEXES. 

 
15.  DOCUMENT AND MAINTAIN A RECORD OF ALL 

SOLICITATIONS OF OFFERS FOR SUBCONTRACTS FROM 
MINORITY AND FEMALE CONSTRUCTION CONTRACTORS AND 
SUPPLIERS, INCLUDING CIRCULATION OF SOLICITATIONS TO 
MINORITY AND FEMALE CONTRACTOR ASSOCIATIONS AND 
OTHER BUSINESS ASSOCIATIONS. 

 
16.  CONDUCT A REVIEW, AT LEAST ANNUALLY, OF ALL 

SUPERVISORS' ADHERENCE TO AND PERFORMANCE UNDER 
THE CONTRACTOR'S EEO POLICIES AND AFFIRMATIVE ACTION 
OBLIGATIONS. 

 
h)  CONTRACTORS ARE ENCOURAGED TO PARTICIPATE IN VOLUNTARY 

ASSOCIATIONS WHICH ASSIST IN FULFILLING ONE OR MORE OF 
THEIR AFFIRMATIVE ACTION OBLIGATIONS (7A THROUGH P). THE 
EFFORTS OF A CONTRACTOR ASSOCIATION, JOINT CONTRACTOR-
UNION, CONTRACTOR-COMMUNITY, OR OTHER SIMILAR GROUP OF 
WHICH THE CONTRACTOR IS A MEMBER AND PARTICIPANT, MAY BE 
ASSERTED AS FULFILLING ANY ONE OR MORE OF ITS OBLIGATIONS 
UNDER 7A THROUGH P OF THESE SPECIFICATIONS PROVIDED THAT 
THE CONTRACTOR ACTIVELY PARTICIPATES IN THE GROUP, MAKES 
EVERY EFFORT TO ASSURE THAT THE GROUP HAS A POSITIVE 
IMPACT ON THE EMPLOYMENT OF MINORITIES AND WOMEN IN THE 
INDUSTRY, ENSURES THAT THE CONCRETE BENEFITS OF THE 
PROGRAM ARE REFLECTED IN THE CONTRACTOR'S MINORITY AND 
FEMALE WORKFORCE PARTICIPATION, MAKES A GOOD FAITH 
EFFORT TO MEET ITS INDIVIDUAL GOALS AND TIMETABLES, AND 
CAN PROVIDE ACCESS TO DOCUMENTATION WHICH 
DEMONSTRATES THE EFFECTIVENESS OF ACTIONS TAKEN ON 
BEHALF OF THE CONTRACTOR. THE OBLIGATION TO COMPLY, 
HOWEVER, IS THE CONTRACTOR'S AND FAILURE OF SUCH A GROUP 
TO FULFILL AN OBLIGATION SHALL NOT BE A DEFENSE FOR THE 
CONTRACTOR'S NONCOMPLIANCE. 

 
i) A SINGLE GOAL FOR MINORITIES AND A SEPARATE SINGLE GOAL 

FOR WOMEN HAVE BEEN ESTABLISHED. THE CONTRACTOR, 
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HOWEVER, IS REQUIRED TO PROVIDE EQUAL EMPLOYMENT 
OPPORTUNITY AND TO TAKE AFFIRMATIVE ACTION FOR ALL 
MINORITY GROUPS, BOTH MALE AND FEMALE, AND ALL WOMEN, 
BOTH MINORITY AND NON-MINORITY. CONSEQUENTLY, THE 
CONTRACTOR MAY BE IN VIOLATION OF THE EXECUTIVE ORDER IF 
A PARTICULAR GROUP IS EMPLOYED IN A SUBSTANTIALLY 
DISPARATE MANNER (FOR EXAMPLE, EVEN THOUGH THE 
CONTRACTOR HAS ACHIEVED ITS GOALS FOR WOMEN GENERALLY, 
THE CONTRACTOR MAY BE IN VIOLATION OF THE EXECUTIVE 
ORDER IF A SPECIFIC MINORITY GROUP OF WOMEN IS 
UNDERUTILIZED). 

 
j)  THE CONTRACTOR SHALL NOT USE THE GOALS AND TIMETABLES 

OR AFFIRMATIVE ACTION STANDARDS TO DISCRIMINATE AGAINST 
ANY PERSON BECAUSE OF RACE, COLOR, RELIGION, SEX, OR 
NATIONAL ORIGIN. 

 
k)  THE CONTRACTOR SHALL NOT ENTER INTO ANY SUBCONTRACT 

WITH ANY PERSON OR FIRM DEBARRED FROM GOVERNMENT 
CONTRACTS PURSUANT TO EXECUTIVE ORDER 11246. 

 
l) THE CONTRACTOR SHALL CARRY OUT SUCH SANCTIONS AND 

PENALTIES FOR VIOLATION OF THESE SPECIFICATIONS AND OF THE 
EQUAL OPPORTUNITY CLAUSE, INCLUDING SUSPENSION, 
TERMINATION AND CANCELLATION OF EXISTING SUBCONTRACTS 
AS MAY BE IMPOSED OR ORDERED PURSUANT TO EXECUTIVE 
ORDER 11246, AS AMENDED, AND ITS IMPLEMENTING REGULATIONS, 
BY THE OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS. 
ANY CONTRACTOR WHO FAILS TO CARRY OUT SUCH SANCTIONS 
AND PENALTIES SHALL BE IN VIOLATION OF THESE SPECIFICATIONS 
AND EXECUTIVE ORDER 11246, AS AMENDED. 

 
m) THE CONTRACTOR, IN FULFILLING ITS OBLIGATIONS UNDER THESE 

SPECIFICATIONS, SHALL IMPLEMENT SPECIFIC AFFIRMATIVE 
ACTION STEPS, AT LEAST AS EXTENSIVE AS THOSE STANDARDS 
PRESCRIBED IN PARAGRAPH 7 OF THESE SPECIFICATIONS, SO AS TO 
ACHIEVE MAXIMUM RESULTS FROM ITS EFFORTS TO ENSURE 
EQUAL EMPLOYMENT OPPORTUNITY. IF THE CONTRACTOR FAILS TO 
COMPLY WITH THE REQUIREMENTS OF THE EXECUTIVE ORDER, THE 
IMPLEMENTING REGULATIONS, OR THESE SPECIFICATIONS, THE 
DIRECTOR SHALL PROCEED IN ACCORDANCE WITH 41 CFR 60-4.8. 

 
n) THE CONTRACTOR SHALL DESIGNATE A RESPONSIBLE OFFICIAL TO 

MONITOR ALL EMPLOYMENT RELATED ACTIVITY TO ENSURE THAT 
THE COMPANY EEO POLICY IS BEING CARRIED OUT, TO SUBMIT 
REPORTS RELATING TO THE PROVISIONS HEREOF AS MAY BE 
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REQUIRED BY THE GOVERNMENT AND TO KEEP RECORDS. RECORDS 
SHALL AT LEAST INCLUDE FOR EACH EMPLOYEE THE NAME, 
ADDRESS, TELEPHONE NUMBERS, CONSTRUCTION TRADE, UNION 
AFFILIATION IF ANY, EMPLOYEE IDENTIFICATION NUMBER WHEN 
ASSIGNED, SOCIAL SECURITY NUMBER, RACE, SEX, STATUS (E.G., 
MECHANIC, APPRENTICE TRAINEE, HELPER, OR LABORER), DATES 
OF CHANGES IN STATUS, HOURS WORKED PER WEEK IN THE 
INDICATED TRADE, RATE OF PAY, AND LOCATIONS AT WHICH THE 
WORK WAS PERFORMED. RECORDS SHALL BE MAINTAINED IN AN 
EASILY UNDERSTANDABLE AND RETRIEVABLE FORM; HOWEVER, 
TO THE DEGREE THAT EXISTING RECORDS SATISFY THIS 
REQUIREMENT, CONTRACTORS SHALL NOT BE REQUIRED TO 
MAINTAIN SEPARATE RECORDS. 

 
o) NOTHING HEREIN PROVIDED SHALL BE CONSTRUED AS A 

LIMITATION UPON THE APPLICATION OF OTHER LAWS WHICH 
ESTABLISH DIFFERENT STANDARDS OF COMPLIANCE OR UPON THE 
APPLICATION OF REQUIREMENTS FOR THE HIRING OF LOCAL OR 
OTHER AREA RESIDENTS (E.G., THOSE UNDER THE PUBLIC WORKS 
EMPLOYMENT ACT OF 1977 AND THE COMMUNITY DEVELOPMENT 
BLOCK GRANT PROGRAM). 

 
7) USDOT Disadvantaged Business Enterprise (DBE) Program Requirements 49 CFR 

Part 26 
 

a) This Contract is subject to the requirements of Title 49, CFR, Part 26, and 
participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programs. The national goal for participation 
of Disadvantaged Business Enterprises (DBE) is 10%. The BMPO’s overall goal 
for DBE participation is 7.0% of federal funds for FTA projects and 10.65% for 
FDOT’s FHWA assisted contracts.  

 
b) The Contractor shall not discriminate on the basis of race, color, national origin, 

or sex in the performance of this contract. The Contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and administration of the 
DOT-assisted contract. Failure by the Contractor to carry out these requirements 
is a material breach of this contract, which may result in the termination of this 
contract or other such remedy as the Purchaser deems appropriate. Each 
subcontract the Contractor signs with a subcontractor must include the assurance 
in this paragraph (see 49 CFP 26.13(b)). 

 
c) Contractor agrees to ensure that DBEs as defined in 49 CFR Part 26 have the 

maximum opportunity to participate in the performance of Contracts and 
subcontracts financed in whole or in part with Federal funds provided under this 
agreement. In this regard, all recipients or contractors shall take all necessary and 
reasonable steps in accordance with 49 CFR Part 26 to ensure that DBEs have the 
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maximum opportunity to compete for and perform contracts. Recipients and their 
contractors shall not discriminate on the basis of race, color, national origin, or 
sex in the award and performance of DOT/ FHWA assisted contracts. The 
Contractor is required to report its DBE participation obtained through race- 
neutral means throughout the period of performance. 

 
d) The Contractor is required to pay its subcontractors performing work related to 

this contract for satisfactory performance of that work no later than 30 days after 
the contractor’s receipt of payment for that work from the Purchaser. The 
Contractor must promptly notify the Purchaser, whenever a DBE subcontractor 
performing work related to this contract is terminated or fails to complete its 
work, and must make good faith efforts to engage another DBE subcontractor to 
perform at least the same amount of work. The Contractor may not terminate any 
DBE subcontractor and perform that work through its own forces or those of an 
affiliate without prior written consent of the Purchaser. 

 
8) FHWA Non-Collusion Statement 23 USC 112(c); 23 CFR 635.112(f) 
 

EACH BIDDER SHALL FILE A STATEMENT EXECUTED BY, OR ON BEHALF 
OF THE PERSON, FIRM, ASSOCIATION, OR CORPORATION SUBMITTING THE 
BID CERTIFYING THAT SUCH PERSON, FIRM, ASSOCIATION, OR 
CORPORATION HAS NOT, EITHER DIRECTLY OR INDIRECTLY, ENTERED 
INTO ANY AGREEMENT, PARTICIPATED IN ANY COLLUSION, OR 
OTHERWISE TAKEN ANY ACTION, IN RESTRAINT OF FREE COMPETITIVE 
BIDDING IN CONNECTION WITH THE SUBMITTED BID. FAILURE TO SUBMIT 
THE EXECUTED STATEMENT AS PART OF THE BIDDING DOCUMENTS WILL 
MAKE THE BID NONRESPONSIVE AND NOT ELIGIBLE FOR AWARD 
CONSIDERATION. 

 
9) Sanctions and Penalties for Breach of Contract 2 CFR Part 200, Appendix II(A) 
 

[All contracts in excess of $150,000 shall contain provisions or conditions which will 
address administrative, contractual, or legal remedies in instances where contractors 
violate or breach contract terms, and provide for such sanctions and penalties as may be 
appropriate.] 

 
10) Termination for Cause and Convenience 2 C.F.R. Part 200, Appendix II, ¶ B 
 

[All contracts in excess of $10,000 must address termination for cause and for 
convenience by the non-Federal entity including the manner by which it will be effected 
and the basis for settlement]. 
 

11) Rights to Inventions Made Under a Contract or Agreement 2 C.F.R. Part 200, 
Appendix II, ¶ F 
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a) If the FHWA award meets the definition of “funding agreement” under 37 C.F.R. 
§ 401.2(a) and the non-Federal entity wishes to enter into a contract with a small 
business firm or nonprofit organization regarding the substitution of parties, 
assignment or performance of experimental, developmental, or research work 
under that “funding agreement,” the non-Federal entity must comply with the 
requirements of 37 C.F.R. Part 401 (Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts 
and Cooperative Agreements), and any implementing regulations issued by 
FHWA.  2 C.F.R. Part 200, Appendix II, ¶ F. 

 
b) The regulation at 37 C.F.R. § 401.2(a) currently defines “funding agreement” as 

any contract, grant, or cooperative agreement entered into between any Federal 
agency, other than the Tennessee Valley Authority, and any contractor for the 
performance of experimental, developmental, or research work funded in whole 
or in part by the Federal government. This term also includes any assignment, 
substitution of parties, or subcontract of any type entered into for the performance 
of experimental, developmental, or research work under a funding agreement as 
defined in the first sentence of this paragraph. 

 
12) Energy Efficiency 42 USC 6201; 2 CFR Part 200 Appendix II (H)  

 
Contractor shall comply with mandatory standards and policies relating to energy 
efficiency that are contained in the State of Florida Energy Conservation plan issued in 
compliance with the Energy Policy and Conservation Act (P.L. 94-163). 

 
13) Procurement of Recovered Materials 2 CFR Part 200 Appendix II (K), 2 CFR 

200.322; 40 CFR Part 247 
 
a) In the performance of this Contract, the Contractor shall make maximum use of 

products containing recovered materials that are EPA- designated items unless the 
product cannot be acquired - 

 
1. Competitively within a timeframe providing for compliance with the 

contract performance schedule; 
 
2. Meeting contract performance requirements; or 
 
3. At a reasonable price. 

 
b) Information about this requirement, along with the list of EPA- designate items, is 

available through the EPA. 
 
14) FHWA Form 1273 Provisions (see attachment) 
 

[Form FHWA-1273 must be incorporated in all FHWA-assisted construction 
solicitations and contracts.] 
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FHWA-1273 --  Revised May 1, 2012  
 
 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Compliance with Governmentwide Suspension and 

Debarment Requirements 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under Title 23 (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services).  The design-builder shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor 
or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in bid 
proposal or request for proposal documents, however, the 
Form FHWA-1273 must be physically incorporated (not 
referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services related to a 
construction contract). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 
performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract. 

  
3.   A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA. 
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  The term Federal-aid 
highway does not include roadways functionally classified as 
local roads or rural minor collectors. 
 
 
II.  NONDISCRIMINATION 
 
The provisions of this section related to 23 CFR Part 230 are 
applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI 
of the Civil Rights Act of 1964, as amended, and related 
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR 
Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with 
Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 
1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR 230, Appendix 
A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements.   
 
1. Equal Employment Opportunity: Equal employment 
opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (28 CFR 35, 
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) 
and orders of the Secretary of Labor as modified by the 
provisions prescribed herein, and imposed pursuant to 23 
U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under 
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this contract. The provisions of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 
35 and 29 CFR 1630 are incorporated by reference in this 
contract. In the execution of this contract, the contractor 
agrees to comply with the following minimum specific 
requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract. 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, 
national origin, age or disability.  Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, 
including apprenticeship, pre-apprenticeship, and/or on-the-
job training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who 
are substantially involved in such action, will be made fully 
cognizant of, and will implement, the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 
  

d.  Notices and posters setting forth the contractor's EEO 
policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 

4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5. Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, national 
origin, age or disability.  The following procedures shall be 
followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
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applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the 
geographical area of contract performance.  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  Actions by 
the contractor, either directly or through a contractor's 
association acting as agent, will include the procedures set 
forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or 
disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national 
origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women.  The failure of a union 
to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph.   In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 

with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there 
under.  Employers must provide reasonable accommodation in 
all employment activities unless to do so would cause an 
undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, 
national origin, age or disability in the selection and retention 
of subcontractors, including procurement of materials and 
leases of equipment.  The contractor shall take all necessary 
and reasonable steps to ensure nondiscrimination in the 
administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors and 
suppliers and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurance Required by 49 CFR 26.13(b): 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s U.S. DOT-approved DBE program are incorporated by 
reference. 
 

b.  The contractor or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the 
performance of this contract.  The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the contracting agency 
deems appropriate. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
 
    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women;  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project, indicating the number of minority, women, and 
non-minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 

http://www.fhwa.dot.gov/eforms/
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will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of 
$10,000 or more. 
 
The contractor must ensure that facilities provided for 
employees are provided in such a manner that segregation on 
the basis of race, color, religion, sex, or national origin cannot 
result.  The contractor may neither require such segregated 
use by written or oral policies nor tolerate such use by 
employee custom.  The contractor's obligation extends further 
to ensure that its employees are not assigned to perform their 
services at any location, under the contractor's control, where 
the facilities are segregated.  The term "facilities" includes 
waiting rooms, work areas, restaurants and other eating areas, 
time clocks, restrooms, washrooms, locker rooms, and other 
storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
provided for employees.  The contractor shall provide separate 
or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid 
highway.  This excludes roadways functionally classified as 
local roads or rural minor collectors, which are exempt.  
Contracting agencies may elect to apply these requirements to 
other projects. 

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages 

a.  All laborers and mechanics employed or working upon 
the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. 

Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages 
paid to such laborers or mechanics, subject to the provisions 

of paragraph 1.d. of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. 
Such laborers and mechanics shall be paid the appropriate 
wage rate and fringe benefits on the wage determination for 
the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification 
may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. 
The wage determination (including any additional classification 
and wage rates conformed under paragraph 1.b. of this 
section) and the Davis-Bacon poster (WH–1321) shall be 
posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where 
it can be easily seen by the workers. 

b. (1) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met: 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the 
construction industry; and 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is 
necessary. 

(3) In the event the contractor, the laborers or mechanics 
to be employed in the classification or their representatives, 
and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the 
views of all interested parties and the recommendation of the 
contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an 
authorized representative, will issue a determination within 
30 days of receipt and so advise the contracting officer or 
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will notify the contracting officer within the 30-day period that 
additional time is necessary. 

(4) The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraphs 1.b.(2) or 
1.b.(3) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first 
day on which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination 
or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

d. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of 
Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

2.  Withholding  

The contracting agency shall upon its own action or upon 
written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from 
the contractor under this contract, or any other Federal 
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages 
required by the contract.  In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part 
of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations 
have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and 
preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of 
each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that 
the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, 
that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

b. (1) The contractor shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to 
the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), except that full social 
security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security 
number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH–347 is 
available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm 
or its successor site. The prime contractor is responsible for 
the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, 
and shall provide them upon request to the contracting agency 
for transmission to the State DOT, the FHWA or the Wage and 
Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

(i) That the payroll for the payroll period contains the 
information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is 
being maintained under §5.5 (a)(3)(i) of Regulations, 29 
CFR part 5, and that such information is correct and 
complete; 

(ii) That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract 
during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or 
indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR 
part 3; 

(iii) That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or 
cash equivalents for the classification of work performed, 
as specified in the applicable wage determination 
incorporated into the contract. 
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(3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form 
WH–347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph 3.b.(2) of 
this section. 

(4) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records 
required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA,  or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees  

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is 
performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly 
rate) specified in the contractor's or subcontractor's registered 
program shall be observed.  

 Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly 

rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training 
Administration.  

The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified 
in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall 
be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage 
determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  

In the event the Employment and Training Administration 
withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of 
apprentices, trainees and journeymen under this part shall be 
in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 
CFR part 30. 
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d.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the 
particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of 
the particular program. 

5. Compliance with Copeland Act requirements.   The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert 
Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising 
out of the labor standards provisions of this contract shall not 
be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
interest in the contractor's firm is a person or firm ineligible to 
be awarded Government contracts by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 

 
 
V.   CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT  

The following clauses apply to any Federal-aid construction 
contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to 
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6.  As 
used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated 
damages.  In the event of any violation of the clause set forth 
in paragraph (1.) of this section, the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor 
shall be liable to the United States (in the case of work done 
under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. 
The FHWA or the contacting agency shall upon its own action 
or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the 
contractor or subcontractor under any such contract or any 
other Federal contract with the same prime contractor, or any 
other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2.) of this 
section. 

4. Subcontracts.  The contractor or subcontractor shall insert 
in any subcontracts the clauses set forth in paragraph (1.) 
through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1.) through (4.) of this 
section. 
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VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116). 
 

a.  The term “perform work with its own organization” refers 
to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators.  Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees.  The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements.  Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract. 
 
  2. The contract amount upon which the requirements set forth 
in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be 
purchased or produced by the contractor under the contract 
provisions. 
 
3. The contractor shall furnish (a) a competent superintendent 
or supervisor who is employed by the firm, has full authority to 
direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 

evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. 
 
5. The 30% self-performance requirement of paragraph (1) is 
not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance 
requirements. 
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR 635). The 
contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 
health standards (29 CFR 1926) promulgated by the Secretary 
of Labor, in accordance with Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3704). 
 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 
U.S.C.3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
  In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
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  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 1, 1916, (39 Stat. 355), as amended 
and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
 
 
IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
By submission of this bid/proposal or the execution of this 
contract, or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 
 
  1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 
award due to a violation of Section 508 of the Clean Water Act 
or Section 306 of the Clean Air Act.   
  2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in 
every subcontract, and further agrees to take such action as 
the contracting agency may direct as a means of enforcing 
such requirements. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200. 
 
 
 
  1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 

covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances. 
 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person,"  "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  “First Tier Covered 
Transactions” refers to any covered transaction between a 
grantee or subgrantee of Federal funds and a participant (such 
as the prime or general contract).  “Lower Tier Covered 
Transactions” refers to any covered transaction under a First 
Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration. 
 

https://www.epls.gov/
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    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default. 
 
* * * * * 
 
2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency; 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 
  2. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200) 
 
    a. By signing and submitting this proposal, the prospective 
lower tier is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  You may contact the person to 
which this proposal is submitted for assistance in obtaining a 
copy of those regulations.  “First Tier Covered Transactions” 
refers to any covered transaction between a grantee or 
subgrantee of Federal funds and a participant (such as the 
prime or general contract).  “Lower Tier Covered Transactions” 
refers to any covered transaction under a First Tier Covered 
Transaction (such as subcontracts).  “First Tier Participant” 
refers to the participant who has entered into a covered 
transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration.   
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
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department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 
 
* * * * * 
 
Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
  1. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency. 
 
  2. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 
 
* * * * * 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000 (49 CFR 20). 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
 

  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
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