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ENERGY SERVICES AGREEMENT 

 

BY AND BETWEEN 

 

CUSTOMER  

 

AND 

 

NORESCO, LLC 
 
 

THIS ENERGY SERVICES AGREEMENT (the "Agreement") is entered into this 29 day of July 2022, by and 

between CITY OF HOLLYWOOD, a municipal corporation of the State of Florida, having its principal place of 

business located at 2600 Hollywood Boulevard, Hollywood, FL 33020 ("Customer") and NORESCO, LLC, a 
Delaware limited liability company, having its principal place of business at One Research Drive, Suite 400C, 
Westborough, MA  01581 ("NORESCO").  The parties to this Agreement will be collectively referred to as the 
"Parties" and individually as a "Party." 
 

SECTION 1  SCOPE OF SERVICES 
 
(a) Audit and Construction Work: In accordance with the terms of this Agreement, NORESCO may 
perform both audit work (“Audit Work”) and construction work (“Construction Work”).  The Parties 
acknowledge that Audit Work relates primarily to an analysis by NORESCO of specified Customer facilities for 
the purpose of determining and designing potential energy conservation measures (“ECMs”) and that 
Construction Work primarily relates to construction of the ECMs desired by Customer.  Where Customer 
desires that Audit Work be performed, Customer shall issue an Audit Work Order to NORESCO.  Where 
Customer desires that Construction Work be performed, Customer shall issue a Construction Work Order to 
NORESCO. 
 
(b) Audit Work: Where Customer issues an Audit Work Order to NORESCO, it shall be in substantially 
the same form as set forth in Exhibit A unless otherwise mutually agreed by the Parties.  The terms applicable 
to an Audit Work Order shall be set forth in the Audit Work Order, which shall substantially incorporate the 
Terms for Audit Work contained in Exhibit B.  The terms contained in this Agreement shall not apply to the 
Audit Work Orders except as provided by Section 1(a)-(b) of this Agreement.   
 
The terms contained in any work order issued under this Agreement, including its attachments and exhibits, 
will take precedence over any conflicting terms contained elsewhere in this Agreement.     
 
(c) Construction Work: Upon delivery by the Customer to NORESCO of a Notice to Proceed, substantially 
in the form attached to this Agreement as Exhibit C, NORESCO shall furnish all labor, materials and 
equipment and perform all work required for the completion of the Scope of Services set forth in  Attachment 
B, including the installation of the ECMs, for the facilities (“Facilities”) described in Attachment A, as such 
Scope of Services and Facilities may be modified in accordance with this Agreement.  If NORESCO does not 
receive a Notice to Proceed from Customer within 90 days of contract execution, NORESCO may adjust the 
contract price accordingly.  Customer and NORESCO shall mutually plan the scheduling of the construction 
work.  NORESCO will list installed ECMs on Attachment J at the time that construction is complete.  
Attachment J may be modified as provided for herein. 
 
(d) Hazardous Materials:  Unless explicitly and specifically identified in Attachment B, NORESCO's Scope 
of Services is predicated on the viability of this Project without any asbestos or hazardous materials 
abatement being required by NORESCO.  For the avoidance of doubt, unless explicitly and specifically 
identified in Attachment B or in Section 1(c) below, the Scope of Services does not include directly or indirectly 
performing or arranging for the detection, testing, handling, storage, removal, treatment, transportation, 
disposal, monitoring, abatement or remediation of any contamination of any premise, Property, site, facility, 
etc. at which Work is performed and any soil or groundwater at the premise, Property, site, facility, etc. by 
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petroleum or petroleum products (collectively called “Oil”), mold, lead, asbestos, or any hazardous, toxic, 
radioactive or infectious substances, including any substances regulated under RCRA, CERCLA or any 
Applicable Law (collectively called “Hazardous Materials”), including without limitation: ionization smoke 
detectors, ballasts, mercury bulb thermostats, used oil, contaminated filters, contaminated absorbents, 
asbestos, lead-containing paint, mold, and refrigerant. Except as explicitly and specifically identified in 
Attachment B, the Customer represents and warrants that, to the best of its knowledge following due inquiry, 
there are no Hazardous Materials or Oil present where the Work is to be performed. All services have been 
priced and agreed to by NORESCO in reliance on the Customer’s representations as set forth in this Article.    
In the event that (i) NORESCO encounters any Hazardous Materials which are in the immediate vicinity of 
NORESCO's work, or (ii) NORESCO determines that its work will result in the disturbance of Hazardous 
Materials, or (iii) NORESCO determines that the presence of Hazardous Materials will impede NORESCO's 
work, NORESCO will notify Customer of the same and Customer will, at its cost, cause the Hazardous 
Materials to be promptly and properly removed, enclosed, encapsulated or otherwise abated in accordance 
with applicable laws and regulations, or alternatively, Customer, at its cost, may provide written test reports 
showing that Hazardous Materials in that area have been properly removed, enclosed encapsulated or 
otherwise abated in accordance with applicable laws.  In the event NORESCO cannot determine whether any 
particular material does or does not contain Hazardous Materials, Customer, upon NORESCO's written 
request, will, at its cost, promptly perform tests or cause tests to be performed in order to determine whether 
or not such material is a Hazardous Material and/or whether there are unacceptable levels of airborne 
particulate material containing asbestos or such other Hazardous particulate(s) or provide such a test report.  
Under no circumstances, shall NORESCO be required to handle Hazardous materials. 
 
(e) Disposal:  NORESCO, at its cost, shall be responsible for disposal of all non-hazardous equipment 
and materials that are rendered useless and removed as a result of the installation of the ECMs pursuant to 
this Construction Work Order.  In addition, NORESCO shall, at its cost, cause all lamps and PCB-
contaminated ballasts, if any, that have been rendered useless and removed as a result of the installations of 
the ECMs to be transported and disposed of via recycling and incineration, respectively.  All other existing 
PCB-contaminated ballasts, lamps and any other hazardous substances, however, remain the responsibility of 
Customer and NORESCO shall assume no liability in connection with their removal, handling, transportation, 
and/or disposal.  In all instances, with the only exception being those hazardous materials that NORESCO 
brings to the site, the Customer will be the “Generator” of record and sign any and all disposal documents (i.e. 
manifests, bills of lading, etc.) in order to document the abatement or removal of any such Hazardous 
Materials from Customer’s site or Premises.   
 
(f) Maintenance:  To the extent provided in Attachment I - "Maintenance Services," NORESCO will 
service and maintain the equipment that is specifically identified therein, at a cost to the Customer that is 
provided for in Section 4 and Attachment G, for the Term of this Agreement. Except for ECMs (or other 
equipment) that are to be maintained by NORESCO, Customer shall be responsible for servicing and 
maintaining the ECMs (and such other equipment) at its own cost.  
 
(g)  Measurement & Verification:   To the extent provided in Attachment F – “Determination of Energy Cost 
Savings” - NORESCO will also supply such ongoing Measurement & Verification services to the Customer that 
may be agreed upon between the Parties at an annual fee to be set forth in Section 4 and Attachment G. 
 
(h) Compliance With Law:  NORESCO shall comply with and obtain, at its expense, all licenses and 
permits required by Federal, state and local laws in connection with the installation of the ECMs.  To the extent 
that NORESCO agrees to perform operations and/or maintenance of specified ECMs or other equipment, it 
shall comply with and obtain, at its expense, all licenses and permits that may be required by Federal, state 
and local laws in connection with the operation and/or maintenance of such specified ECMs. In the event that 
NORESCO can not procure any such license or permit in light of a requirement that Customer is required to 
do so, Customer will procure the same.  NORESCO shall pay the required prevailing wage rates for work in 
connection with this Project to the extent required by applicable law.   
 
(i) Taxes:  Notwithstanding any other provision herein, Customer shall be responsible for all taxes arising 
from or in connection with Customer's participation in this Agreement and the benefits to Customer hereunder.  
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Customer shall reimburse NORESCO for any taxes, permits or fees not in effect on the date of this 
Agreement, but for which NORESCO may become liable during the Term of this Agreement.  If Customer is a 
tax-exempt entity, it shall cooperate reasonably with NORESCO to ensure purchases of materials or 
equipment required under this Agreement enjoy any reasonable favorable tax considerations available under 
applicable State or local law or regulation. 
 
(j) Non-Discrimination:  NORESCO agrees not to knowingly or willfully discriminate against any 
employee, or applicant for employment, to be employed in the performance of this Agreement, with respect to 
hire, tenure, terms, conditions or privileges of employment, or any matter directly or indirectly related to 
employment, because of age, sex, sexual orientation, gender identity, race, disability, color, religion, national 
origin, Vietnam era military service or ancestry in accordance with applicable Federal, State or local laws. 
 
(k) Standards of Service and Comfort:  Customer shall operate the ECMs in a manner that shall provide 
the standards of service and comfort provided for in Attachment K (to be attached). 
 
(l) Specifications:  Prior to beginning the work, NORESCO may provide (or Customer, at its option, may 
reasonably request to have NORESCO provide) written specification of any ECMs to be installed.  Customer 
shall furnish its written approval or disapproval of each such written specification within twenty (20) working 
days following its receipt of written notice by NORESCO of completion of each such sample installation or the 
provision of such written specifications to Customer.  If Customer disapproves any such ECM, NORESCO 
shall have the right to provide a substitute ECM that conforms to the applicable specifications or is equivalent 
to any applicable sample provided and approved by Customer for Customer's approval.  In the event 
Customer approves the substitute ECMs (in writing), NORESCO shall revise the Attachments to reflect each 
such substitution, subject to Customer's written approval of each revised Attachment.  In the event that 
Customer does not approve or disapprove of any ECM(s) within twenty (20) working days following 
NORESCO's written notice to Customer that the written specification is ready for inspection, Customer shall 
be deemed to have given its approval.  If, however, Customer again does not approve of any such substituted 
ECMs or specifications, the Parties agree to negotiate a mutually acceptable solution.  Customer shall not 
unreasonably withhold any approval provided for herein. 
 
(m) Duties, Obligations and Responsibilities of NORESCO: 
 
 (i) All labor furnished under this Agreement shall be competent to perform the tasks undertaken, 
that all materials and equipment provided shall be new and of appropriate quality, and that the completed work 
shall comply with the requirements of this Agreement.   
 
 (ii) NORESCO shall maintain the Project site in a reasonably clean condition during the 
performance of the construction work.  
   
 (iii) NORESCO shall thoroughly and regularly clean the Project site of all nonhazardous debris, 
trash and excess material or equipment. 
   
 (iv) At all times relevant to this Agreement, NORESCO shall permit Customer or any of its 
representatives to enter upon the Project site to review or inspect the construction work without formality or 
other procedure. 
 
 (v) NORESCO will provide equipment manuals and other appropriate information regarding 
equipment installed hereunder to Customer at or about the time of Substantial Completion. 
 

 

SECTION 2  OWNERSHIP OF ECMS 
 
Ownership of and title to the ECMs referenced in Attachment E(1) to each Delivery and Acceptance Certificate 
(Attachment E) will automatically transfer to the Customer upon both: (a) the delivery of each such Delivery 
and Acceptance Certificate and Attachment E(1) by Customer to NORESCO, the execution and delivery of 
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which shall not be unreasonably withheld or delayed, and (b) completion of all Customer’s payment obligations 
to NORESCO, excluding payment obligations related to maintenance or other annual services hereunder. 
 
Subject and subordinate to Lessor’s rights pursuant to the Lease, as defined below, NORESCO under this 
Agreement shall be entitled to all rights, benefits and remedies afforded a secured party under law with 
respect to the equipment installed pursuant to this Agreement, including but not limited to those under the 
Uniform Commercial Code, as adopted in Florida ("Code") and any other applicable state laws.  NORESCO 
shall retain such security interest in the ECMs, pursuant to this Agreement, for equipment installed hereunder 
until Customer shall have accepted the same and title has transferred to Customer.   If requested by 
NORESCO in connection therewith, Customer agrees to provide to NORESCO appropriate financing 
statements and other documents necessary in order for NORESCO and/or any bank, lender or financial 
institution to which NORESCO has assigned any interest in this Agreement, to perfect said subordinate 
security interest in the ECMs. 
 
 

SECTION 3  FINANCIAL SERVICES 
 
Non-Applicable 
 

 

SECTION 4  COMPENSATION AND PAYMENT 
 
(a) During the period beginning on the date of execution of this Agreement and continuing through the 
Date of Substantial Completion with respect to each Phase, Customer will make monthly progress payments 
to NORESCO based upon the portion of the Project completed at the end of each month, as respectively 
provided for in Attachment G for which payment is being made.  Customer shall (within five days of receipt) 
execute and deliver to NORESCO completed forms E-1 (Attachment E-1) upon completion by NORESCO of 
each ECM.   A Final Delivery and Acceptance Certificate (Attachment E-2) shall be executed by Customer 
upon final completion of the ECMs.  Customer shall not unreasonably withhold or delay the execution of any 
Delivery and Acceptance Certificate, which shall be deemed approved by NORESCO if Customer has not 
taken action with respect to any Certificate within ten (10) days of its receipt thereof.  For purposes of this 
Agreement, the term "Substantial Completion" shall mean that the subject ECM has been demonstrated by 
NORESCO to be operating in a manner consistent with its manufacturer's intended use.   For the purposes of 
this Agreement, the terms “Final Completion” or “Final Acceptance” shall mean that NORESCO has fulfilled all 
of its construction obligations for all ECMs installed under this Agreement.  This shall include the completion of 
all punchlist items and the submission of all required documentation. 
 
(b) During the month following each successive 12 month period beginning with the first day of the month 
following the date on which the Customer executes a Final Delivery and Acceptance Certificate (Attachment 
E-2), Customer shall pay the annual maintenance and measurement and verification (M&V) service fees 
(collectively, the “Performance Period Fee”) set forth in Attachment G. 
 
(c) In accordance with the Local Government Prompt Payment Act, Noresco shall submit an invoice on 
account of work done by NORESCO, and Customer shall pay NORESCO 95% of the value of NORESCO’s 
work.  The remaining 5% retained shall be held as additional security for the faithful performance by 
NORESCO of all the work required under this Agreement and shall be paid to NORESCO within 30 days after 
Final Acceptance. 
 
(d) The services provided for hereunder may overlap one another.  In that regard, the payments to be 
made by Customer to NORESCO with respect to one or more services shall be in addition to one another. 
 
(e) Reserved. 
 

 

SECTION 5  COMMENCEMENT DATE AND TERM 
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The Commencement Date shall be the first (1st) day of the month following the date of execution of the 
Delivery and Acceptance Certificate (Attachment E-2) upon Final Acceptance of this Project. Subject to the 
following sentence, and the Term of this Agreement shall begin on the Commencement Date and shall end 
exactly 20 years from the Commencement Date, unless terminated prior to such date, as provided for in this 
Agreement. If not otherwise terminated as provided for herein, the Term of this Agreement shall terminate 
simultaneously with any termination of the Lease or termination of the Measurement and Verification Services.  
Nonetheless, the Contract shall be effective and binding upon the parties immediately upon its execution, and 
the period from contract execution until the Commencement Date shall be known as the "Interim Period".   
 

SECTION 6  PUBLICITY 

 
Customer grants to NORESCO and its directors, officers, employees, and affiliates (“Authorized 
Representatives”): 
 

a) authorization to use Customer’s name in NORESCO’s client list; 
b) authorization to disclose the nature of Customer’s relationship with NORESCO and certain summary 

“Project Information” (as defined below) in connection with the Project for use in NORESCO’s 
marketing efforts (the “Marketing Works”);  

c) a non-exclusive, nontransferable, royalty-free license to copy any Project progress photos taken by 
NORESCO, or photos or other copyrighted material supplied by the Customer regarding the Project 
(the “Licensed Material”) or any portion thereof, solely as needed to create Marketing Works, except 
that the Parties agree that such Licensed Material explicitly excludes Customer’s City seal, and  

d) authorization allowing NORESCO to publicly display the Licensed Material included in the Marketing 
Works. 

 
Summary “Project Information” may include the location of the Project, services provided by NORESCO in 
connection with the Project, Project price and any recognition or certification (e.g., LEED® certification) 
associated with the Project. Authorized marketing materials which include summary Project Information and/or 
Customer’s name shall include internal newsletters or publications, press releases, case studies, photos, 
promotional brochures and other publications (e.g., annual reports) created by or on behalf of NORESCO (the 
“Marketing Works”). Customer warrants that it owns the copyrights in the Licensed Material and waives any 
fees or royalties for use of the Licensed Material in the Marketing Works. For the avoidance of doubt, none of 
NORESCO, its Authorized Representatives, successors or assigns has authorization from the Customer to 
publicize the Customer name, summary Project Information or Licensed Material for any other purpose. 
 

 

SECTION 7  GUARANTEE OF ENERGY SAVINGS 

 
NORESCO will guarantee to the Customer the amount of energy savings determined in accordance with 
Attachment F, “Guaranty of Energy Cost Savings”.   

 

SECTION 8  RIGHT OF ENTRY/SPACE 
 
During the Term of this Agreement, Customer shall provide NORESCO and its employees, agents and 
subcontractors, including any utility that provides or may provide any payment under this Agreement, access 
to the Property for the purpose of fulfilling NORESCO's obligations under this Agreement. Customer shall 
provide mutually satisfactory space for the installation and operation of the ECMs and shall protect such 
equipment in the same careful manner that Customer protects its property. Additionally, Customer shall 
provide NORESCO remote electronic access to the Energy Management System (if required) during the Term 
of this Agreement.  NORESCO shall obey and abide by any and all reasonable rules of Customer relative to 
the Property as they would directly relate to NORESCO's performance of its obligations under this Agreement. 
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SECTION 9  CHANGES IN WORK 
 
The quantity, quality, dimensions, type or other characteristics of the ECMs may be changed only by written 
consent of the Customer and NORESCO (and, where required by the Lease, the Lessor), via the execution of 
a Change Order Form (Attachment H).  In addition, the Scope of Services may be reduced or expanded to 
include other significant energy efficiency measures and facilities not included within the ECMs listed on 
Attachment B (and, following Substantial Completion, listed on Attachment J) by the execution of such a 
Change Order Form. 
 
The Parties agree that the Project Cost is based on prices of materials and labor in effect as of the date of the 
Agreement.  The Project Cost shall be adjusted via Change Order if changes in tariffs, import duties, trade 
policy, epidemics, applicable laws, market conditions, or related impacts result in substantial inequity (i.e., 
increase in over 5% of the Project Cost) to NORESCO, or its subcontractors/suppliers at any tier.  For any 
such Change Order request, NORESCO shall provide sufficient detailed documentation including but not 
limited to detailed line-item material and or labor invoices with unit rates at time of agreement and subsequent 
increases. City will review for validity and substantiating the requested price increase.   
 

 

SECTION 10  WARRANTIES 
 
NORESCO warrants that the design, engineering, and installation services it performs will be performed 
consistent with good engineering practices and that such work is warranted to be free from defects in 
materials and workmanship for a period of one year from the date of execution of the Delivery and Acceptance 
Certificate by the Customer with respect to Substantial Completion.  Any manufacturers' warranties that 
exceed this one year period shall be assigned to Customer to the extent allowed by the manufacturer.  Except 
as provided above, NORESCO MAKES NO WARRANTIES OR REPRESENTATIONS OF ANY KIND, 
WHETHER STATUTORY, WRITTEN, ORAL OR IMPLIED, INCLUDING WITHOUT LIMITATION, 
WARRANTIES AS TO THE VALUE, DESIGN, AND CONDITION OR FITNESS FOR USE OR PARTICULAR 
PURPOSE AND MERCHANTABILITY, REGARDING THE ECMs OR ANY SERVICES PROVIDED 
HEREUNDER. 
 

 

SECTION 11  CUSTOMER ROLE AND RESPONSIBILITIES 
 
(a)  Operations: The Customer shall operate the equipment installed hereunder in accordance with the 
manufacturers’ recommendations and the procedures supplied to the Customer by NORESCO. 
 
(b) Maintenance: The Customer shall, at its expense, maintain the Property in good working order 
during the Term of this Agreement.  Except as may otherwise be provided for in Attachment I, the Customer 
will maintain, at Customer’s expense: (i) the equipment and all other components that comprise the ECMs 
(following the date of Substantial Completion), and (ii) all other equipment that is attached thereto and/or is 
integral to the proper functioning of the ECMs. 
 
(c) Malfunctions: The Customer will notify NORESCO immediately in the event of any malfunction in 
the operation of the ECMs or the equipment installed hereunder. 
 
(d) Protection of ECMs: Except in the case of emergency, the Customer will not remove, move, alter, 
turn off or otherwise significantly affect the operation of the equipment installed hereunder or the operation of 
the ECMs, or any individual part thereof, without the prior approval of NORESCO, which approval shall not be 
unreasonably withheld.  After receiving NORESCO's approval, Customer shall proceed as instructed.  
Customer shall act reasonably to protect the ECMs from damage or injury, if, due to an emergency, it is not 
reasonable to notify NORESCO before acting.  Customer agrees to protect and preserve the facility envelope 
and the operating condition of all ECMs, mechanical systems, and other energy consuming systems located 
on the Property. 
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(e) Measurement & Verification System: Customer shall not alter, move, modify or otherwise change 
the measurement and verification system or any component thereof without the written consent of NORESCO 
unless such action is in accordance with operating procedures provided by NORESCO. 
 
(f) Adjustment to Baseline: If, in the reasonable opinion of NORESCO, the Customer does not 
reasonably protect the ECMs and/or maintain the Property in good repair and good working condition, then 
NORESCO will equitably adjust the baseline, as referenced in Attachment F, for any increased energy usages 
at the Property. 
 
(g) Changes to Property: The Customer will notify NORESCO in writing at least 30 days prior to making 
any change to the Property that would significantly affect the energy usage at the Property, including but not 
limited to changes in the hours or days that the Property is occupied or operated, the number of occupants 
(including but not limited to staff, faculty and students), the activity conducted, the equipment, or the size of the 
Property.  In the event NORESCO receives such notification or otherwise determines that such a change has 
occurred, it will make the appropriate revisions to the Attachments or take such other action as may be 
provided for hereunder. 
 
(h) Energy Usage Data: The Customer will make available to NORESCO, on a monthly basis for the 
Term of this Agreement, copies of all energy bills, energy usage data, and any and all other such 
documentation maintained by the Customer, as requested by NORESCO, which is necessary for NORESCO 
to determine and satisfy all of its obligations under this Agreement. 
 
(i) Insurance and Risk of Loss or Damage: Without limiting any of its obligations or liabilities under this 
Agreement, the Customer will, at its expense, provide and maintain at all times during the Term of this 
Agreement, sufficient insurance against the loss or theft of or damage to the ECMs related equipment and all 
components installed hereunder, for the full replacement value thereof. 
 
Customer assumes all risk of loss of or damage to the ECMs from any cause whatsoever except to the extent 
that such loss or damage was caused by the negligence of NORESCO.  In the event of damage to any item of 
the equipment installed hereunder or ECMs, Customer will promptly notify NORESCO and immediately place 
the same in good repair with the proceeds of any insurance received applied to the cost of such repair.  If 
Customer determines that any item of the ECMs is lost, stolen, confiscated, destroyed or damaged beyond 
repair, Customer will replace the same with like equipment in good repair in a timely fashion. 
 
If, following Customer's execution of the Delivery and Acceptance Certificate to be provided upon Substantial 
Completion and subsequent to Customer's complete payment to NORESCO in accordance with Section 4(a), 
as that amount may then have been modified in accordance with this Agreement, any fire, flood, other 
casualty, or condemnation renders a majority of the Property incapable of being occupied and renders the 
ECMs or the equipment installed hereunder inoperable and, in the case of a casualty, the affected portion of 
such ECMs or equipment is not reconstructed or restored within 120 days from the date of such casualty, 
NORESCO and/or Customer may terminate this Agreement by delivery of a written notice to the other Party.  
Upon such termination, Customer shall pay NORESCO any amounts, or pro-rata portions thereof, accrued 
under Section 4(b)-(e) or Attachment G.  NORESCO shall not be responsible for any savings deficiencies 
resulting from ECMs being rendered useless for the period of time prior to reconstruction of the ECM.  The 
savings guaranty will be adjusted to account for the unavailability of the ECM. 
 
(j) Telephone/Broadband: Customer is responsible for installing and maintaining either telephone lines 
or providing broadband access to the energy management system via Customer’s Local Area Network (LAN).  
Customer is responsible for all associated costs for the energy management system’s telephone lines or 
broadband access. 
 
 (k) Protection. Customer shall at all times act reasonably to protect the ECMs from damage, theft or 
injury to the same extent and in the same manner in which it protects its other property.   
 
(l) Alteration: Customer agrees not to move, alter or change the ECMs in any way that causes a 

DocuSign Envelope ID: 2B52D3D7-CE92-44CA-AEC8-1F1FF6C8F99ADocuSign Envelope ID: 77C7DADE-809A-412B-94E6-AF4E31BD9194



 

  PAGE 11 OF 44 
PROPERTY OF NORESCO, LLC – COPYRIGHT © NORESCO 2019 v.9.13.2021 

 

reduction in the level of efficiency or savings generated by any ECM or the equipment installed hereunder 
without obtaining NORESCO’s prior written approval which shall not be unreasonably withheld. 
 
(m) Storage: Customer will provide reasonable rent-free space for NORESCO, or any of its 
subcontractors, to mobilize and store its supplies, tools and equipment during installation of the ECMs or other 
activities by NORESCO within the Property pursuant to this Agreement for which such storage may be 
required.  Said storage space shall be provided with locking capacity acceptable to NORESCO.  Only 
NORESCO, or any of NORESCO’s subcontractors, and the Customer’s assigned personnel shall have access 
to the storage.  Customer assumes no responsibility nor will Customer provide any additional security for the 
storage provided. 
 
(n) Fuel: Customer shall procure and pay for all energy, fuel, and water for the operation of the 
Property. 
 

SECTION 12  DEFAULTS BY CUSTOMER AND NORESCO 
 
(a) Customer shall be in default under this Agreement upon the occurrence of any of the following: 
 

   (i) Customer fails to pay when due any amount to be paid under this Agreement 
and such failure continues for a period of five working days after notice of overdue 
payment is delivered by NORESCO to the Customer; 

   
 (ii) Customer fails to perform or meet any of its required duties or obligations 

under this Agreement and fails to cure such failure and the effects of such failure 
within 30 days of receipt of written notice of default, unless such failures and effects 
cannot be completely cured within 30 days after said written notice, in which case a 
default shall exist only if Customer does not commence and diligently pursue to cure 
such failure and effects as soon as possible; 

 
(iii) Customer goes into receivership, or makes an assignment for the benefit of 

creditors whether voluntary or involuntary, or a petition is filed by or against 
the Customer under any bankruptcy, insolvency or similar law and such 
petition is not dismissed within 60 days; 
 

(iv) Customer becomes aware that the allocated funds associated with this 
Agreement have been reduced (or are no longer available) to an amount insufficient 
to meet its outstanding obligations on the Project. 

 
(b) NORESCO shall be in default under this Agreement upon the occurrence of the following: 
 

 (i) NORESCO fails to perform or meet any of its required duties or obligations 
under this Agreement and fails to cure such failure or effects of such failure within 30 
days of receipt of written notice of default, unless such failure or effects cannot be 
completely cured within 30 days after said written notice, in which case a default shall 
exist only if NORESCO does not commence and diligently pursue to cure such failure 
as soon as possible. 

 

SECTION 13  REMEDIES FOR DEFAULTS 
 
(a) In the event Customer defaults under this Agreement, NORESCO: 
 

 (i) may bring actions for any remedies available at law or in equity or other 
appropriate proceedings for the recovery of direct damages (including amounts past 
due), and/or bring an action in equity for specific performance; and 
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 (ii) without recourse to legal process, may terminate this Agreement by delivery 
of written notice of termination. 

 
(b) In the event NORESCO defaults under this Agreement, Customer may terminate this Agreement and 
bring an action in law for damages. 
 

SECTION 14  MEDIATION AND ARBITRATION   

 
In the event of any dispute whatsoever between the Parties, they shall first exhaust every reasonable effort to 
settle or dispose of the same, including through a discussion of the matter between senior executives of each 
Party.  The exhaustion of such efforts to settle as outlined in this paragraph shall be a prerequisite to any Party’s 
right to pursue arbitration as outlined in this Section. 
 
In the event the Parties are unable to resolve the dispute as outlined above, any controversy or claim arising out 
of or relative to this Agreement or the breach thereof, not adjusted or disposed of by mutual agreement between 
the Parties following senior executive discussion, shall be first attempted to be settled by non-binding mediation 
utilizing a mutually-agreed third party mediator, with such proceedings to take place in Broward County, Florida, 
or at such other location as may be mutually agreed in writing by the parties, and then (in the absence of 
settlement after mediation), by arbitration under the rules then obtaining of the American Arbitration Association 
Commercial Arbitration Rules, and judgment upon the award rendered by the arbitrator(s) may be entered in any 
court having jurisdiction thereof, and arbitration decision shall be final and binding on the Parties and on all 
Parties subject to the following.  Said arbitration proceedings shall be filed in the nearest Regional office of the 
American Arbitration Association to Broward County, Florida, or such other location as may be mutually agreed 
by the Parties.  All arbitrators shall be bound by the terms of this Agreement.  The expenses of any arbitration 
shall be borne equally by the Parties to the arbitration, provided that each Party shall pay for and bear the cost of 
its own experts, evidence, and counsel.   
 

SECTION 15  TERMINATION 
 
At any time after the Customer has executed the Delivery and Acceptance Certificate to be provided upon 
Substantial Completion, Customer may terminate the Maintenance Services provided in accordance with 
Attachment I of this Agreement upon 30 days written notice to NORESCO, provided that Customer has paid to 
NORESCO all amounts due as set forth in Section 4 and on Attachment G (other than amounts due for future 
performance by NORESCO).   

 

 

SECTION 16  INSURANCE 
 
Without limiting any of its obligations or liabilities under this Agreement, NORESCO shall provide and maintain 
at its expense the following minimum insurance coverage’s where reasonable market availability for such 
insurance exists:  
 

(a) GENERAL LIABILITY: 
 
Prior to the commencement of work governed by this contract, the Contractor shall obtain General 
Liability Insurance. Coverage shall be maintained throughout the life of the contract and include, as a 
minimum: 

 

 Premises Operations 

 Products and Completed Operations 

 Blanket Contractual Liability 

 Personal Injury Liability 

 

The limits acceptable shall be: 
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$1,000,000 per occurrence/ $2,000,000 Aggregate 

 
An Occurrence Form policy is preferred. If coverage is provided on a Claims Made policy, its 
provisions should include coverage for claims filed on or after the effective date of this contract. In 
addition, the period for which claims may be reported should extend for a minimum of twelve (12) 
months following the acceptance of work by the City. 
 
The City of Hollywood shall be named as Additional Insured on all policies issued to satisfy the above 
requirements. 
 
The City shall be listed as the certificate holder per the following format: 
 

City of Hollywood  
2600 Hollywood Blvd 
Hollywood, FL 33020 

 
Recognizing that the work governed by this contract involves either underground exposures, explosive 
activities, or the possibility of collapse of a structure, the Contractor's General Liability Policy shall 
include coverage for the XCU (explosion, collapse, and underground) exposures with limits of liability 
equal to those of the General Liability Insurance policy. 

(b) VEHICLE LIABILITY: 

 
Recognizing that the work governed by this contract requires the use of vehicles, the Contractor, 
prior to the commencement of work, shall obtain Vehicle Liability Insurance. Coverage shall be 
maintained throughout the life of the contract and include liability coverage for: 

 

 Owned, Non-Owned, and Hired Vehicles The limits acceptable shall be: 

 

$1,000,000 per occurrence 

 
The City of Hollywood shall be named as Additional Insured on all policies issued to satisfy the above 
requirements. 

 
The City shall be listed as the certificate holder per the following format: 
 

City of Hollywood 
2600 Hollywood Blvd 
Hollywood, FL 33020 

 

(c) WORKERS' COMPENSATION: 

 
Prior to the commencement of work governed by this contract, the Contractor shall obtain Workers' 
Compensation Insurance with limits sufficient to respond to the applicable state statutes. 

 
In addition, the Contractor shall obtain Employers' Liability Insurance with limits of: 

 

$500,000 Bodily Injury by Accident 

$500,000 Bodily Injury by Disease, policy limits 

$500,000 Bodily Injury by Disease, each employee 

 
Coverage shall be maintained throughout the entire term of the contract. 

 
The City shall be listed as the certificate holder per the following format: 
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City of Hollywood 
2600 Hollywood Blvd 
Hollywood, FL 33020 

 
(d) PROFESSIONAL LIABILITY INSURANCE 

 

Recognizing that the work governed by this contract involves the furnishing of advice or services of a 

professional nature, the Contractor shall purchase and maintain, throughout the life of the contract, 

Professional Liability Insurance which will respond to damages resulting from any claim arising out of 

the performance of professional services or any error or omission of the Contractor arising out of work 

governed by this contract. 

 

The minimum limits of liability shall be: 

 
$2,000,000 each claim / $4,000,000 aggregate 

 

If coverage is provided on a claims made basis an "extended reporting period" of (3) years will be 

required. 

 
The City shall be listed as the certificate holder per the following format: 
 

City of Hollywood 
2600 Hollywood Blvd 
Hollywood, FL 33020 

 
Coverage shall be provided by a company or companies authorized to transact business in the state 
of Florida and the company or companies must maintain a minimum rating of “A-” and Class VIII, as 
assigned by the A.M. Best Company. 

 
The policy shall not be cancelled except with (30) days’ notice of cancellation. 

 
If the Contractor has been approved by the Florida's Department of Labor, as an authorized self- 
insurer, the City shall recognize and honor the Contractor's status. The Contractor may be required to 
submit a Letter of Authorization issued by the Department of Labor and a Certificate of Insurance, 
providing details on the Contractor's Excess Insurance Program. 
 
If the Contractor participates in a self-insurance fund, a Certificate of Insurance will be required. In 
addition, the Contractor may be required to submit updated financial statements from the fund upon 
request from the City. 
 
Any sub-consultant shall supply such similar insurance required of the Consultant. Such certificates 
shall name the City as additional insured in the general liability and auto liability policies. 

 
(e) Payment and Performance Bond.  NORESCO shall within thirty (30) days of execution of this 
Agreement, deliver to the Customer Performance and Payment Bonds in a sum equal to the contract price 
with sureties satisfactory to the Customer, conditioned upon the faithful performance by NORESCO, for the 
implementation of the ECMs as it may be from time to time modified by Change Orders, such bonds to be in 
such form and otherwise to contain such provisions as are reasonably satisfactory to the Customer.  
NORESCO shall deliver to Customer the Payment and Performance Bond prior to commencement of 
construction of any work in respect of this Agreement.  The Payment and Performance Bonds required 
hereunder shall expire upon final acceptance of all ECMs required under this Agreement (including any 
applicable one year warranty period), and shall not secure any energy savings, measurement and verification 
obligations or maintenance/service obligations, which may be guaranteed by NORESCO under this 
Agreement.  
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(f) Customer will provide and maintain insurance as described in Section 11 (i), naming NORESCO as 
additional named insured and waiving subrogation.  NORESCO shall be primary on such insurance. 
 

SECTION 17  INDEMNIFICATION AND LIMIT OF LIABILITY 
(a) Notwithstanding any other provision of this Agreement, NORESCO's, its officers, employees, agents, 
affiliates, or subcontractors’ aggregate liability in contract, tort, or otherwise, without limitation, under this 
Agreement, shall in all cases be limited to the sum of the payments received by NORESCO pursuant to this 
Agreement.  
 
(b) Each Party (hereinafter referred to as the “Indemnifying Party”) agrees to indemnify and hold harmless 
the other Party from and against any and all claims for damages sustained by third parties arising by reason of 
bodily injury or damage to third party property caused by the Indemnifying Party’s willful misconduct or 
negligent physical acts (or the willful misconduct or negligent physical acts of any entity under the control, 
responsibility or direction of the Indemnifying Party).  In no event, however, shall the Indemnifying Party be 
obligated to indemnify the other Party to the extent that any injury or damage is caused by the negligence of 
the other Party or any entity for which the other Party is legally responsible.  Nothing contained herein shall act 
as a waiver of Customer’s sovereign immunity in tort pursuant to Section 768.28, Florida Statutes, or any other 
immunities provided under Florida law. Notwithstanding this, both Parties understand that state sovereign 
immunity in Florida does not render this Agreement non-binding or unenforceable as against Customer.  
 
(c) NORESCO shall be solely responsible for and shall indemnify and hold harmless the Customer, its 
officers, employees, and agents (the “Indemnified Parties”) from and against any and all liabilities, losses, 
costs, expenses (including, without limitation, reasonable attorneys’ fees and disbursements) and damages 
(“Losses”), arising out of or in connection with any negligent acts or omissions of NORESCO or a NORESCO 
Agent, regardless of whether taken pursuant to or authorized by this Agreement and regardless of whether 
due to negligence, fault, or default, including Losses in connection with any threatened investigation, litigation 
or other proceeding or preparing a defense to or prosecuting the same; provided, however, that NORESCO 
shall not be responsible for that portion, if any, of a Loss that is caused by the negligence or wrongful act of 
the Customer. 
 
(d)  NORESCO shall, upon the Customer’s demand and at the Customer’s direction, promptly and 
diligently defend, at NORESCO’s own risk and expense, any and all suits, actions, or proceedings that may be 
brought or instituted against one or more Indemnified Parties for which NORESCO is responsible under this 
Section and NORESCO shall pay and satisfy any judgment, decree, loss or settlement in connection 
therewith. 
 
(e)  NORESCO shall, and shall cause NORESCO Agents to, cooperate with the Customer in connection 
with the investigation, defense or prosecution of any action, suit or proceeding in connection with this 
Agreement including the acts or omissions of NORESCO and/or a NORESCO Agent in connection with this 
Agreement. 
 
(f)  The provisions of this Section shall survive the termination of this Agreement. 
 
(g)  Anything herein notwithstanding, in no event shall either Customer or NORESCO be liable to the other 
party for special, indirect, incidental or consequential damages, including commercial loss, loss of use, or lost 
profits, even if either party has been advised of the possibility of such damages.   
 
 

SECTION 18  AGREEMENT INTERPRETATION AND PERFORMANCE 
 
The interpretation and performance of this Agreement, and the interpretation and enforcement of the rights of 
the Parties hereunder, shall be in accordance with and controlled by the laws of the State of Florida.  In the 
event of any ambiguity or conflict in meaning, the terms of this Agreement shall not be construed against the 
drafting Party based upon that Party’s having drafted this Agreement.  All lawsuits commenced under this 
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Agreement shall be brought in that State or Federal Court having jurisdiction over matters arising in the county 
in which this contract shall be performed. 

 

SECTION 19  PRIVILEGED AND PROPRIETARY INFORMATION 
 
NORESCO's systems, means, cost, and methodologies of evaluating, implementing, accomplishing and 
determining energy savings and the terms of the Agreement for this Project shall be considered privileged and 
proprietary information.  Customer shall use the same level of effort to protect and safeguard such information 
as it employs to safeguard its own confidential information.  Customer shall not disclose such proprietary 
information without the express written consent of an officer of NORESCO unless required to do so by statute 
or regulation.  When any request for disclosure of such information is made under any applicable freedom of 
information law ("FOIL"), Customer will provide prompt verbal and written notice to NORESCO such that 
NORESCO will have the opportunity to timely object under FOIL should it desire to object to such disclosure of 
that information in whole or in part.  In the event that Customer is required to make a filing with any agency or 
other governmental body, which includes such information, Customer shall notify NORESCO and cooperate 
with NORESCO in order to seek confidential treatment of such information included within any such filing or, if 
all such information cannot be protected from disclosure, to request that Customer be permitted to redact 
portions of such information, as NORESCO may designate, from that portion of said filing that is to be made 
available to the public. 
 

SECTION 20  SEVERABILITY 
 
In the event that any clause or provision of this Agreement or any part thereof shall be declared invalid by any 
court having jurisdiction, such invalidity shall not affect the validity or enforceability of the remaining portions of 
this Agreement. 
 

SECTION 21  ASSIGNMENTS AND SUBCONTRACTING 
 
(a) NORESCO may elect to use subcontractors in meeting its obligations hereunder.  Customer shall 
approve all significant subcontractors and outside professionals in advance, which approval shall not be 
unreasonably withheld or delayed. 
 
(b) Customer shall not assign, transfer, or otherwise dispose of this Agreement, the ECMs, or any interest 
therein, or sublet or lend the ECMs or permit the ECMs to be used by anyone other than the Customer and 
Customer's employees without the prior express written consent of NORESCO (or, if applicable, the Lessor) 
such consent not to be unreasonably withheld.  If Customer transfers ownership or its interest in the Property, 
the Customer will terminate this Agreement as provided for in Section 14. 
 
(c) NORESCO shall not assign this Agreement in whole or in part to any other party without first obtaining 
the consent of Customer, which consent shall not be unreasonably withheld.  Notwithstanding the foregoing, 
NORESCO may assign, without obtaining the consent of Customer, its rights and obligations under this 
Agreement in whole or in part to any affiliated or associated company of NORESCO and its rights for 
payments under this Agreement to any financial institution, lender or investor in connection with a leasing or 
financing arrangement for the ECMs.  NORESCO will notify Customer 30 days prior to any such assignment. 
 

SECTION 22  WAIVER 
 
The failure of either Party to require compliance with any provision of this Agreement shall not affect that 
Party’s right to later enforce the same.  It is agreed that the waiver by either Party of performance of any other 
terms of this Agreement or of any breach thereof will not be held or deemed to be a waiver by that Party of any 
subsequent failure to perform the same or any other term or condition of this Agreement or any breach 
thereof. 

 

SECTION 23  FORCE MAJEURE 
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(a) If either Party shall be unable to carry out any part of its obligations under this Agreement (except 
Customer’s obligation to make payments when due) due to causes beyond its control ("Force Majeure"), 
including but not limited to an act of God, epidemics, pandemics, strikes, lockouts or other industrial 
disturbances, acts of public enemies, orders or restraints of any kind of the government of the United States or 
any state or any of their departments, agencies, or officials, or any other civil governmental, transportation 
delays, military or judicial authority, war, blockage, insurrection, riot, sudden action of the elements, fire, 
explosion, flood, earthquake, storms, drought, landslide, or explosion or nuclear emergency, this Agreement 
shall remain in effect but the affected Party's obligations shall be suspended for a period equal to the disabling 
circumstances, provided that: 
 

 (i) the non-performing Party gives the other Party prompt written notice 
describing the particulars of the Force Majeure, including but not limited to the nature 
of the occurrence and its expected duration, and continues to furnish timely regular 
reports during the period of Force Majeure; 

 
 (ii) the suspension of performance is of no greater scope and of no longer 

duration than is required by the Force Majeure; 
 

   (iii) no obligations of either Party that arose before the Force Majeure causing the 
suspension of performance are excused as a result of the Force Majeure; 

 
 (iv) the non-performing Party uses reasonable efforts to remedy its inability to 

perform; and 
 

 (v) the Term of this Agreement, at NORESCO's option, shall be extended for a 
period equal to the number of days that the Force Majeure prevented the non-
performing Party from performing. 

 
(b) Any decision by the Customer to close or change the use of the facilities or ECMs at the Property shall 
not constitute a Force Majeure excusing Customer's performance under this Agreement. 

 

SECTION 24  CONTRACT DOCUMENTS 
 
(a) Upon execution of this Agreement by both Parties, this Agreement and its Attachments will constitute 
the entire Agreement between the Parties relating to the subject matter hereof, and supersedes all proposals, 
previous agreements, discussions, correspondences, and all other communications, whether oral or written, 
between the Parties relating to the subject matter of this Agreement. 
 
(b) Headings are for the convenience of reference only and are not to be construed as a part of the 
Agreement. 
 
(c) This Agreement may not be modified or amended except in writing signed by the Parties. 

 
(d) This Agreement may be executed simultaneously in two or more counterparts, each of which shall be 

deemed an original but all of which together shall constitute one and the same instrument. 

 

SECTION 25  NOTICES 
 
All notices and other communication under this Agreement (other than regularly scheduled payments) shall be 
deemed properly given upon receipt if delivered in person or sent by email with regular mail follow-up or sent 
by overnight delivery service or sent by registered mail, return receipt requested and postage prepaid, 
addressed as follows: 

 

   To:  CITY OF HOLLYWOOD  
   2600 Hollywood Blvd 
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   Hollywood, FL 33020 
 
   Attention:   Peter Bieniek 
         Director, Public Works 
 
   Email:  pbieniek@hollywoodfl.org 

 

 To NORESCO: 
 One Research Drive 
 Suite 400C 
 Westborough, MA  01581 
 
 Attention:     Pablo Hernandez 
      Vice President 
 
 Email:   
   
 
 With U.S mail a copy to: 
 
 NORESCO, LLC Legal Department 
 c/o Carrier 
 13995 Pasteur Blvd. 
 Palm Beach Gardens, FL 33418 
 

Either Party may change such address from time to time by written notice to the other Party. 
  

SECTION 26  RECORDS 
 
To assist NORESCO in its performance of this Agreement, Customer shall (to the extent it has not already 
done so) furnish (or cause its energy suppliers to furnish) to NORESCO, upon its request, accurate and 
complete data (kept by Customer or Customer's energy suppliers in the regular course of their respective 
businesses) concerning energy usage for the existing facilities at the Property, including the following data for 
the most current 36 month period:  utility records, occupancy information; descriptions of any changes in 
building structure or heating, cooling or other systems or energy requirements; descriptions of all energy 
consuming or saving equipment used on Property; descriptions of all energy management procedures 
presently utilized.   
 
The Customer and the NORESCO shall comply with the provisions of Chapter 119, Florida Statutes (Public 
Records Law). Pursuant to Section 119.0701, Florida Statutes, any party contracting with Customer is required 
to (a) keep and maintain available for public inspection any records that pertain to services rendered under 
this Agreement; (b) provide the public with access to public records on the same terms and conditions that the 
Customer would provide such records and at a cost that does not exceed the cost provided in Chapter 119, 
Florida Statutes or as otherwise provided by law; (c) ensure that public records that are exempt or confidential 
and exempt from public records disclosure requirements are not disclosed except as authorized by law; and 
(d) meet all requirements for retaining public records and transfer, at no cost, to Customer all public records in 
that party’s possession upon termination of its contract with Customer and destroy any duplicate public 
records that are exempt or confidential and exempt from public records disclosure requirements.  All of such 
party’s records stored electronically must be provided to Customer in a format that is compatible with the 
Customer’s information technology systems.  Each party shall maintain its own respective records and 
documents associated with this Agreement in accordance with the records retention requirements applicable 
to public records.  Each party shall be responsible for compliance with any public documents request served 
upon it pursuant to Section 119.07, Florida Statutes, and any resultant award of attorney’s fees for non-
compliance with that law.  Each party acknowledges that this Agreement and all attachments thereto are 
public records and do not constitute trade secrets.   
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IF A PARTY TO THIS AGREEMENT HAS QUESTIONS REGARDING THE APPLICATION OF CHAPTER 

119, FLORIDA STATUTES, TO ITS DUTY TO PROVIDE PUBLIC RECORDS RELATING TO THE 

AGREEMENT, CONTACT THE CUSTOMER’S CUSTODIAN OF PUBLIC RECORDS AT (954) 921-3211, 

PCERNY@HOLLYWOODFL.ORG, 2600 HOLLYWOOD BOULEVARD, HOLLYWOOD, FLORIDA 33020. 

 

SECTION 27  NORESCO NOT A MUNICIPAL ADVISOR 

 
The Customer acknowledges and agrees that NORESCO has not acted as a municipal financial advisor to the 
Customer and that the Customer has not relied on NORESCO for any matters relating to the financing of the 
Project, including issuance of any bonds. 

 

SECTION 28  REPRESENTATIONS AND WARRANTIES 
 
Each Party warrants and represents to the other that: 
 

 (a) It has all requisite power, authority, licenses, permits, and franchises, corporate or otherwise, to 
execute and deliver this Agreement and perform its obligations hereunder; 
 

 (b) Its execution, delivery, and performance of this Agreement have been duly authorized by, or are in 
accordance with, as to NORESCO, its organic instruments and, as to Customer, by all requisite municipal, 
board, or other action and are not in breach of any applicable law, code or regulation; this Agreement has 
been duly executed and delivered by the signatories so authorized, and constitutes each Party's legal, valid 
and binding obligation; 
 

 (c) Its execution, delivery, and performance of this Agreement shall not result in a breach or violation of, 
or constitute a default under, any agreement, lease or instrument to which it is a party or by which it or its 
properties may be bound or affected; and 
 

 (d) It has not received any notice, nor to the best of its knowledge is there pending or threatened any 
notice of any violation of any applicable laws, ordinances, regulations, rules, decrees, awards, permits or 
orders which would materially adversely affect its ability to perform hereunder. 
 
(e) The persons executing this Agreement are fully authorized by law to do so. 
 

 (f) In addition, Customer warrants and represents to NORESCO that Customer has obtained or shall 
obtain all necessary governmental, legal, administrative and any other approval necessary for it to enter into 
this Agreement. 

 
 (g) To assist in NORESCO's tax compliance, upon job completion Customer agrees, if applicable, to 

execute the required Written Allocation including the Declaration related to Section 179D of the Internal 
Revenue Code.  NORESCO will be responsible for preparing the Declaration, all accompanying 
documentation and the contents therein. NORESCO will be designated the sole Section 179D beneficiary. 

 
 (h) The Customer acknowledges and agrees that NORESCO has not acted as a municipal financial 

advisor to the Customer and that the Customer has not relied on NORESCO for any matters relating to the 
financing of the Construction Work, including issuance of the Bonds. 
 

SECTION 29  INDEPENDENT CONTRACTOR 
 
Nothing in this Agreement shall be construed as reserving to Customer any right to exercise any control over 
or to direct in any respect the conduct or management of business or operations of NORESCO on the 
Property.  The entire control or direction of such business and operations shall be in and shall remain in 
NORESCO, subject only to NORESCO's performance of its obligations under this Agreement.  Neither 
NORESCO nor any person performing any duties or engaged in any work on the Property on behalf of 
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NORESCO shall be deemed an employee or agent of Customer. 
 
Nothing in this Section shall be deemed to be a waiver of the Customer of the right to use its property.  The 
Customer and NORESCO are independent of one another and shall have no other relationship relating to or 
arising out of this Agreement.  Neither Party shall have or hold itself out as having the right or authority to bind 
or create liability for the other by its intentional or negligent act or omission, or to make any contract or 
otherwise assume any obligation or responsibility in the name of or on behalf of the other Party. 

 

SECTION 30  ADDITIONAL REPRESENTATIONS AND WARRANTIES OF CUSTOMER 
 
Customer hereby warrants and represents to NORESCO that: 
 

(a) Customer presently intends to continue to use the Property in a manner reasonably similar to 
its present use; 

 
(b) Customer does not presently contemplate any changes to the electrical and thermal 

consumption characteristics of the Property as these existed during the base period except as 
may have been disclosed to NORESCO by Customer in writing prior to the execution of this 
Agreement; 

 
(c) Customer has provided NORESCO with all records requested by NORESCO and, in that 

regard, NORESCO acknowledges that it has received base period data from Customer which 
appears to be complete as of the date of this Agreement, and that the information set forth 
therein is, and all information in other records to be subsequently provided pursuant to this 
Agreement shall be, true and accurate in all material respects except as may be disclosed by 
Customer in writing; 

 
(d) Customer has not entered into any contracts or agreements for the Property with persons or 

entities other than NORESCO regarding the provision of the energy services referenced 
herein. 

 

SECTION 31  ABSENCE OF FRAUD OR COLLUSION 
 
NORESCO certifies, by its execution of this Agreement, that no official or employee of Customer has any 
pecuniary interest in this Agreement or in the expected profits to arise here from, and that this Agreement is 
made in good faith without fraud or collusion with any other person involved in the bidding process. 

 

SECTION 32  NEGLIGENT/WRONGFUL ACTS 
 
It is understood and agreed that neither Party to this Agreement shall be liable for any negligent or wrongful 
acts, either of commission or omission, chargeable to the other, unless such liability is imposed by law, and 
that this Agreement shall not be construed as seeking to either enlarge or diminish any obligation or duty owed 
by one Party against the other or against third parties. 
 

SECTION 33  FURTHER DOCUMENTS AND EVENTS 
 
The Parties shall execute and deliver all documents and perform all further acts that may be reasonably 
necessary to effectuate the provisions of this Agreement, in that regard, it being understood and agreed that 
NORESCO covenants and agrees to execute or procure the execution of all documents reasonably required 
to release any lien held by NORESCO or its assignees upon the termination of this Agreement and payment of 
all amounts required to be paid by Customer to NORESCO, pursuant to this Agreement, including but not 
limited to the Termination Value, if any.  It being further agreed and understood that Customer agrees to 
execute all documents that may be reasonably required by an entity that provides funds for any financing 
contemplated herein and to cooperate with NORESCO in obtaining such funds.  
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It is further understood that Customer agrees to execute all documents which may be reasonably required to 
obtain all licenses, permits and governmental approvals required by NORESCO for installation and operation 
of the ECMs.  NORESCO's obligations hereunder are also subject to obtaining any such licenses, permits and 
governmental approvals. 
 

SECTION 34  APPROPRIATION 
 
Customer warrants and represents that Customer has on-hand, or shall obtain complete Project funding to 
compensate NORESCO for their services, in accordance with this Agreement, before Notice to Proceed shall 
be issued. 

 

SECTION 35  THIRD PARTY BENEFICIARIES 
 
Except as may be specifically provided for in this Agreement, the Parties hereto do not intend to create any 
rights for or grant any remedies to any third-party beneficiary of this Agreement. 
 

 

SECTION 36 NOTIFICATIONS OF GOVERNMENTAL ACTION - OCCUPATIONAL SAFETY AND 

HEALTH 
 
The Parties agree to notify each other as promptly as is reasonably possible upon becoming aware of an 
inspection under, or any alleged violation of, the Occupational Safety and Health Act or any other provision of 
Federal, State or Local law, relating in any way to the undertakings of either Party under this Agreement. 

 

SECTION 37  REFERENCES 
 
Unless otherwise stated all references to a particular Attachment or to Attachments are to the referenced 
Attachment or Attachments that are attached to this Agreement and all such referenced Attachments are 
incorporated by reference within this Agreement.  All references herein to a Section shall refer to a Section of 
this Agreement unless this Agreement specifically provides otherwise.  
 

SECTION 38  AMERICAN RECOVERY AND REINVESTMENT ACT FUNDS 

 
Non-Applicable    

 

SECTION 39  APPROVAL 
 
Non-Applicable    
 

SECTION 40  PROTECTING PERSONAL DATA 
 
NORESCO processes personal data as described in our privacy notices at noresco.com. The parties will 
comply with applicable data privacy laws governing personal data processed in connection with this 
Agreement, including the California Consumer Privacy Act (CCPA), and take all reasonable commercial and 
legal steps to protect personal data. If Customer provides NORESCO with personal data, Customer will 
ensure that it has the legal right to do so, including notifying the individuals whose personal data is shared. If a 
party collects or processes personal data from California residents under this Agreement, such party is a 
“Service Provider” under the CCPA, and will not sell or exchange such personal data for anything of value. 
 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the duly authorized officers or representatives of the Parties have set their hand on 
the date first written above with the intent to be legally bound. 

 
 
NORESCO, LLC 
 
Signature:       
 
Printed Name:       
 
Title:        
 
Date:        
 
 
 
CITY OF HOLLYWOOD, FLORIDA,  
a municipal corporation of the State of Florida 
 
 
By: ________________________________        
Josh Levy, Mayor 
 
 
ATTEST:  
      
_______________________________ 
Patricia A. Cerny, MMC 
City Clerk 
 
 
APPROVED AS TO FORM & LEGAL 
SUFFICIENCY for the use and reliance  
of the City of Hollywood, Florida only. 
 
_______________________________ 
Douglas R. Gonzales, City Attorney 
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EXHIBIT A 

 

AUDIT WORK ORDER NO.    
 
 
1. This Audit Work Order No.   (“Audit Work Order”), executed between NORESCO and Customer 

and dated   , is issued pursuant to Section 1(a)-(b) of the Energy Services Agreement 
(“ESA”) dated    , between NORESCO and Customer. 

 
2. The terms applicable to this Audit Work Order are set forth in the Terms for Audit Work, attached 

hereto and incorporated herein. 
 
3. Customer hereby requests that NORESCO complete the Audit Work described in this Audit Work 

Order and NORESCO agrees to complete the Audit Work described in this Audit Work Order. 
 
By signing below, the Parties agree to the terms of this Audit Work Order. 
 
 
NORESCO, LLC 
 
Signature:       
 
Printed Name:       
 
Title:        
 
Date:        
 
 
 
CITY OF HOLLYWOOD, FLORIDA,  
a municipal corporation of the State of Florida 
 
 
By: ________________________________        
Josh Levy, Mayor 
 
 
ATTEST:  
      
_______________________________ 
Patricia A. Cerny, MMC 
City Clerk 
 
 
APPROVED AS TO FORM & LEGAL 
SUFFICIENCY for the use and reliance  
of the City of Hollywood, Florida only. 
 
_______________________________ 
Douglas R. Gonzales, City Attorney 
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EXHIBIT B 

 

TERMS FOR AUDIT WORK 

 

1. SERVICES 
 
NORESCO shall provide a Detailed Investment Grade Audit (“IGA”) for the specified City facilities listed in 
Section 21.  The IGA shall include descriptions of potential ECMs and shall further include the scope of work 
described in Section 21. 
 
  The findings of the IGA will be presented to the Customer in a report (the “IGA Report”). Customer 
acknowledges that NORESCO is expending significant time and resources on the behalf of the Customer by 
performing the IGA and preparing the IGA Report and therefore agrees as follows: 

a) Customer shall work exclusively with NORESCO on this IGA for the period in which this Audit Work 
Order is in place.   

b) Customer shall furnish (or cause its energy suppliers to furnish) to NORESCO, upon its request, 
accurate and complete data concerning energy usage for the Site.  Customer acknowledges that 
NORESCO shall rely on this data in conducting its audit. 

c) Customer shall require its staff to cooperate fully with NORESCO personnel as NORESCO gathers 
on-site data required to complete its analysis of the Site.  Customer may also provide any prior energy 
audits or studies of the Site. 

d) Customer will receive an initial IGA Report Summary, and a proposed Construction Work Order. 
Customer and NORESCO will jointly select efficiency measures to be implemented, and NORESCO 
will prepare a final IGA Report and Construction Work Order from these selected measures.  Both 
Parties agree that the final Construction Work Order shall be in substantially the same form as the 
Exhibit C (including attachments) to the Agreement. 

e) Changes to audit scope of work: The quantity, quality, dimensions, type or other characteristics of the 
audit scope may be changed only by written consent of the Customer and NORESCO via the 
execution of an audit work order amendment.  In addition, the Scope of Services may be reduced or 
expanded to include other energy efficiency measures and facilities not included within Audit Work 
Order Section 21 Scope of Audit Work. 

The Parties agree that the Audit Cost as described in Section 3 Compensation is based on the Scope 
of Services in effect as of the date of the Audit Work Order.  The Audit Cost shall be adjusted 
according to the new scope of services and agreed to via audit work order amendment. City will 
review for validity and substantiating the requested cost increase. 
 

 
 

2. TERM 
 
NORESCO shall commence providing services under this Audit Work Order ______ on 
____________________, shall diligently perform as required and complete performance within   
  days. 
 

3. COMPENSATION 
 
In the event that, for any reason, Customer decides not to issue a Construction Work Order for the ECMs 
described in the applicable Audit Work Order and corresponding IGA that incorporates the cost of such IGA 
described in Section 21 of this document, Customer agrees to pay NORESCO for services satisfactorily 
rendered pursuant to Audit Work Order in the amount of $        . If such an event occurs, Customer shall pay 
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NORESCO for IGA services rendered within thirty calendar days of receipt of approved invoice and 
acceptance of services.  
 

4. INDEPENDENT CONTRACTOR 

 
NORESCO, in the performance of this Audit Work Order, shall be and act as an independent contractor.  
NORESCO understands and agrees that it and all of its employees shall not be considered officers, 
employees or agents of the Customer, and are not entitled to benefits of any kind or nature normally provided 
employees of the Customer and/or to which Customer’s employees are normally entitled, including, but not 
limited to, State Unemployment Compensation or Worker’s Compensation.  NORESCO shall assume full 
responsibility for payment of all federal, state and local taxes or contributions, including unemployment 
insurance, social security and income taxes with respect to NORESCO’s employees. 
 

5. MATERIALS 
 
NORESCO shall furnish, at its own expense, all labor, materials, transportation, equipment, supplies, 
subcontractors, and other items necessary to complete the services to be provided pursuant to this Audit 
Work Order.  
 

6. ORIGINALITY OF SERVICES 

 
NORESCO agrees that all technology, formulae, procedures, processes, methods, writings, IGAs, dialogue, 
compositions, recordings, teleplays, and video productions prepared for, written for, submitted to the 
Customer and/or used in connection with this Audit Work Order, shall be wholly original to NORESCO and 
shall not be copied in whole or in part from any other source, except that submitted to NORESCO by 
Customer as a basis for such services. 

 

7. OWNERSHIP AND REUSE OF DOCUMENTS  
 

(a) The original of all documents, including but not limited to drawings, calculations, test results, 
recommendations, technical specifications, renderings, exhibits, models, prints, photographs, 
or other materials prepared by NORESCO shall be and remain the property of the Customer. 

 
(b) Reuse of the design and/or corresponding contract documents or portions thereof by the 

Customer shall be limited to the Customer and for the benefit of the Customer.  When reuse 
is contemplated, all title blocks and references to NORESCO shall be removed from drawings 
unless written consent for reuse is given by NORESCO.  The Customer shall defend, 
indemnify and hold NORESCO, its officers, employees and agents harmless from and against 
any and all liability, loss, expense, attorneys’ fees, or claims or injury or damages arising out 
of the reuse of the design and / or corresponding contract documents or portion thereof, 
unless Customer obtains written consent of NORESCO in a separate agreement setting forth 
terms of reuse. 

 

 

8. TERMINATION OF AUDIT WORK ORDER 
 

(a) Customer may, at any time, for any reason, terminate this Audit Work Order after first 
providing ten (10) calendar days written notice.  In the event of such termination, Customer 
shall pay NORESCO within 30 calendar days of such termination for the full reasonable value 
of its services including direct and indirect costs, expenses, overhead and profit not to exceed 
the rates indicated in paragraph 3.   

 
(b) Upon receipt of notification, NORESCO shall stop all work.  Segments of partially completed 

work may be completed during the 30-day period only at the written direction of the Customer 
and NORESCO shall be compensated fairly for this work.  The total compensation paid shall 
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not exceed the amount due according to Paragraph 3.  
   

(c) NORESCO may, at any time, for any reason, terminate this Audit Work Order after first 
providing 30 calendar days’ notice.  In this event, Customer is not obligated to compensate 
NORESCO for services. 

 
(c) NORESCO may terminate this Audit Work Order in the event of breach by Customer of any 

material provisions including, but not limited to, payment or failure to provide NORESCO with 
access to the Facilities and records described in any Customer obligations in the Scope of 
Work.  Written notice by NORESCO shall contain the reasons for such intention to terminate 
and unless within 30 calendar days after service of such notice the condition or violation shall 
cease, or satisfactory arrangements for the correction thereof be made, this Audit Work Order 
shall upon the expiration of the 30 calendar days cease and terminate.  In the event of such 
termination for cause, Customer shall be responsible for NORESCO’s fees incurred to date at 
the rate indicated in paragraph 3. 

 

9. LIMITATION OF LIABILITY 

 
Notwithstanding anything else in this Agreement, and to the extent permitted by law, NORESCO’s total liability, 
and that of its officers, directors, employees, parents, subsidiaries, agents, affiliates, insurers and 
subcontractors, whether in contract, tort, strict liability or otherwise, arising in connection with any Audit Work 
Order (except for personal injuries arising from the Audit Work Order to the extent caused by NORESCO’s 
negligent acts or omissions) shall be limited to the aggregate amount paid by Customer to NORESCO under 
the applicable Audit Work Order.  
Except as otherwise expressly provided herein, no Party nor its respective officers, directors, agents, 
employees, parent, subsidiaries or affiliates or their officers, directors, agents or employees shall be liable, 
irrespective of whether such claim of liability is based upon breach of warranty, tort (including negligence, 
whether of any of the Parties to this Audit Work Order or others), strict liability, contract, operation of law or 
otherwise, to any other Party, or its parent, subsidiaries, affiliates, officers, directors, agents, employees, 
successors or assigns, or their respective insureds, for incidental, indirect, punitive or consequential damages, 
connected with or resulting from performance or non-performance of this Audit Work Order, or anything done 
in connection therewith, including without limitation claims in the nature of lost revenues, income or profits 
(other than payments expressly required and properly due under this Audit Work Order), and increased 
expense of, reduction in or loss of power generation production or equipment used therefor. 
 

10. INSURANCE 
 
Insurance types and limits shall be in accordance with CUSTOMER requirements, as agreed by NORESCO 
herein, as listed in Section 16 of the Energy Services Agreement.  
 

11. ASSIGNMENT 
 
See Section 21 of the Energy Services Agreement. 
 

12. COMPLIANCE WITH APPLICABLE LAWS 

 
NORESCO agrees to comply with all applicable federal, state and local laws, rules, regulations and 
ordinances that are now applicable to NORESCO, NORESCO’s business, equipment and personnel engaged 
in operations covered by this Audit Work Order.  

 

13. PERMITS/LICENSES 

 
NORESCO and all NORESCO’s employees or agents shall secure and maintain in force such permits and 
licenses as are required by law in connection with the furnishing of services pursuant to this Audit Work Order.  
NORESCO may subcontract engineering services to a licensed professional engineer. 
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14. AFFIRMATIVE ACTION EMPLOYMENT 
 
NORESCO agrees that it will not engage in unlawful discrimination in employment of persons because of 
race, color, religious creed, national origin, ancestry, physical handicap, marital status, or sex of such persons. 

 

15. NON WAIVER 
 
The failure of Customer or NORESCO to seek redress for violation of, or to insist upon, the strict performance 
of any term or condition of this Audit Work Order, shall not be deemed a waiver by that Party of such term or 
condition, or prevent a subsequent similar act from again constituting a violation of such term or condition. 

 

16. NOTICE 

 
All notices or demands to be given under this Audit Work Order by either Party to the other, shall be in writing 
and given whether by: (a) personal service or (b) by U.S. Mail, mailed either by registered or certified mail, 
return receipt requested, with postage prepaid.  Service shall be considered given when received if personally 
serviced or if mailed on the third day after deposit in any U.S. Post Office.  The address to which notices or 
demands may be given by either Party may be changed by written notice given in accordance with the notice 
provisions of this section.  At the date of this Audit Work Order, the addresses of the Parties are as follows: 
 

CUSTOMER     NORESCO 

       
Peter Bieniek     Pablo Hernandez 

CITY OF HOLLYWOOD    NORESCO, LLC 

Director, Public Works    Vice President 

2600 Hollywood Blvd    One Research Drive, Suite 400C 

Hollywood, FL 33020    Westborough, MA  01581  

       With a copy to: 

       NORESCO, LLC Legal Dept. 

       c/o Carrier 

       13995 Pasteur Blvd. 

       Palm Beach Gardens, FL 33418 

 

 

17. SEVERABILITY 

 
See Section 20 of the Energy Services Agreement . 
 
 

18. GOVERNING LAW 

 
The terms and conditions of this audit Work Order shall be governed by the laws of the State of Florida without 
regard to conflicts of law principles. 
 

19. VENUE  
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In the event of litigation, jurisdiction shall be in United States District Court and venue shall be in the State of 
Florida.  
 

20.        FORCE MAJEURE 

 
See Section 23 of the Energy Services Agreement. 
 

21. SCOPE OF AUDIT WORK 
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EXHIBIT C 

 

CONSTRUCTION WORK ORDER NO.    
 
 
1. This Construction Work Order No.   (“Construction Work Order”), executed between NORESCO 

and Customer and dated   , is issued pursuant to Section 1(a) of the Energy Services 
Agreement (“ESA”) dated    , between NORESCO and Customer. 

 
2. The terms applicable to this Construction Work Order are set forth in the ESA and include all 

attachments referenced in the ESA. 
 
3. Customer hereby requests that NORESCO complete the Construction Work described in this 

Construction Work Order and NORESCO agrees to complete the Construction Work described in this 
Construction Work Order. 

 
4. Customer hereby acknowledges that this Construction Work Order constitutes a valid Notice to 

Proceed issued by the Customer for the work discussed herein. 
 
By signing below, the Parties agree to the terms of this Construction Work Order. 
 
 
NORESCO, LLC 
 
Signature:       
 
Printed Name:       
 
Title:        
 
Date:        
 
 
CITY OF HOLLYWOOD, FLORIDA,  
a municipal corporation of the State of Florida 
 
 
By: ________________________________        
Josh Levy, Mayor 
 
 
ATTEST:  
      
_______________________________ 
Patricia A. Cerny, MMC 
City Clerk 
 
 
APPROVED AS TO FORM & LEGAL 
SUFFICIENCY for the use and reliance  
of the City of Hollywood, Florida only. 
 
_______________________________ 
Douglas R. Gonzales, City Attorney 
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ATTACHMENT A 

 

 

PROPERTY DESCRIPTION 

 

 

TO BE DETERMINED 
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ATTACHMENT B 
 
 

 SCOPE OF SERVICES 
 
 DESCRIPTION OF THE ENERGY EFFICIENCY MEASURES 
 AND THE EQUIPMENT 
 
 
 The following is a brief description of the ECMs and related equipment to be installed by NORESCO at the 
Property.   

 

 
[Description] 
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ATTACHMENT C 

 

EQUIPMENT LEASE DOCUMENTS 
 
 
 

(TO BE PROVIDED) 
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ATTACHMENT D 

 
Intentionally left blank. 

DocuSign Envelope ID: 2B52D3D7-CE92-44CA-AEC8-1F1FF6C8F99ADocuSign Envelope ID: 77C7DADE-809A-412B-94E6-AF4E31BD9194



 

  PAGE 34 OF 44 
PROPERTY OF NORESCO, LLC – COPYRIGHT © NORESCO 2019 v.9.13.2021 

 

 

 

ATTACHMENT E-1 

 

 DELIVERY AND ACCEPTANCE CERTIFICATE 

UPON SUBSTANTIAL COMPLETION 
 
Customer acknowledges receipt of the Energy Conservation Measure(s) ("ECM(s)") described in the 
applicable Attachment B to the Energy Services Agreement ("Agreement") between Customer and 
NORESCO, as fully installed and in good working condition, which are listed and attached hereto.  Customer 
accepts the ECM(s) listed hereto after full inspection thereof as satisfactory for all purposes of the Agreement.  
Customer agrees to make the related payment(s) to NORESCO as set forth in Section 4 of the Agreement. 
 
Substantial Completion Date: 
 
ECM(s): 
 
Date Accepted by Customer:       
 
 
 

 Accepted for:  Customer  
 
 Accepted by:         
      
    Name:_______________________________ 
 
    Title:______________________________ 
 
 
Note: ECM(s) to which this Delivery and Acceptance Certificate relates is/are attached hereto. 
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ATTACHMENT E-2 

 

FINAL DELIVERY AND ACCEPTANCE CERTIFICATE 

FINAL ACCEPTANCE OF PROJECT 
 
Customer acknowledges Final Acceptance of all Energy Conservation Measures ("ECMs") described in the 
applicable Attachment B to the Energy Services Agreement ("Agreement") between Customer and 
NORESCO.  The date of Final Acceptance is the date certified by the Customer that the Work has been 
installed, functionally tested and all punchlist items completed in accordance with the Contract Documents, so 
that the Customer has possession of the Work and can use it for its intended use.  Customer accepts the 
ECMs listed hereto after full inspection thereof as satisfactory for all purposes of the Agreement.  Customer 
agrees to make the required payment(s) to NORESCO as set forth in Section 4 and Attachment G of the 
Agreement. 
 
 
 Date Accepted by Customer:       
 

 Accepted for:  Customer  
 
 Accepted by:         
      
    Name:_______________________________ 
 
    Title:______________________________ 
 
 
Note: ECMs to which this Delivery and Acceptance Certificate relates are attached hereto. 
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ATTACHMENT F 

 

 

GUARANTY OF ENERGY COST SAVINGS 
 

1. DEFINITIONS 
 
When used in this Agreement, the following capitalized words shall have the meaning ascribed to them below: 
 
“Baseline Period” is the period of time that defines the Baseline Usage and is representative of the facilities 
operations, consumption, and usage that is used as the benchmark for determining cost avoidance. 
 
“Baseline Usage” is the calculated energy usage of the Facilities prior to the implementation of the ECMs.   
 
“Baseline Demand” is the calculated energy demand of a piece of equipment or a site prior to the 
implementation of the ECMs. Baseline physical conditions, such as equipment counts, nameplate data, and 
control strategies, will typically be determined through building occupancy, energy end-use survey and plug 
load surveys of the Facilities. 
 
“Cumulative Excess Verified Savings” is the total amount of Excess Verified Savings based on the results of 
the Measurement & Verification Plan in the Guaranteed Savings Reconciliation Report carried over to 
subsequent Guaranty Periods. 
 
“Energy and Operational Cost Avoidance Guarantee Practices” are those practices identified in The Schedule 
of Savings, intended to achieve avoided costs in energy and/or operating expenses. 
 
“Energy Costs” may include the cost of electricity and fuels to operate HVAC equipment, cogeneration system, 
facility mechanical and lighting systems, and energy management systems, and the cost of water and sewer 
usage, as applicable. 
 
“ECM” the Energy Conservation Measure (ECM) is the installation of equipment or systems, or modification of 
equipment or systems as described in Attachment B. 
 
“Excess Verified Savings” is the amount of Verified Savings minus Guaranteed Savings in a Guaranteed 
Period. 
 
“Facilities” shall mean those described in Attachment A. 
 
“F.E.M.P.” shall mean the Federal Energy Management Program of the U.S. Department of Energy and its 
Measurement and Verification Guidelines for Federal Energy Projects (DOE/GO 10096-248, February 1996, 
or later versions).  The F.E.M.P. guidelines classify measurement & verification approaches as Option A, 
Option B, Option C, and Option D. 
 
“First Guarantee Period” is defined as the period beginning on the first (1st) day of the month following the date 
of execution of the Delivery and Acceptance Certificate (Attachment E-2) upon Final Acceptance of this 
Project by the Customer and ending on the day prior to the first (1st) twelve-month anniversary thereof. 
 
“Guarantee Period” is defined as the First Guarantee Period and each of the successive 12 month periods 
commencing on the anniversary of the commencement of the First Guarantee Period throughout the Term of 
this Agreement. 
 
“Guaranteed Savings” is defined as the amount of avoided Energy and Operational Costs guaranteed to the 
CUSTOMER in each Guarantee Period. 
 
“Guaranteed Savings Reconciliation Report” is defined as the process and report for determining the Verified 
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Savings in each Guarantee Period and reconciling it to the Guaranteed Savings in the same Guarantee 
Period. 
 
“IPMVP” shall mean the International Performance Measurement and Verification Protocol and its 
Measurement and Verification Guidelines for energy savings performance contract projects.  The IPMVP 
guidelines classify measurement & verification approaches as Option A, Option B, Option C, and Option D. 
 
“Measurement and Verification Plan” (M&V Plan) is defined as the plan providing details on how the 
Guarantee Savings will be verified. 
 
“Operational Costs” shall include the cost of operating and maintaining the Facilities, such as, but not limited 
to, the cost of inside and outside labor to repair and maintain Covered Systems and Equipment, the cost of 
custodial supplies, the cost of replacement parts, the cost of deferred maintenance, the cost of lamp and 
ballast disposal, and the cost of new capital equipment as defined for each ECM in Section 4, Schedule of 
Values. 
 
“Term” shall be ______ (X) years from acceptance. 
 
“Verified Savings” is defined as the summation of avoided Energy and Operational Costs as determined by the 
Measurement & Verification Plan for the Facilities in each Guarantee Period as a result of the ECMs provided 
by NORESCO as well as Excess Verified Savings, if any carried forward from previous years. 
 
 

2. TERM AND TERMINATION 
 
2.1 Guarantee Term.  The Term of this Guarantee shall commence on the first (1st) day of the month 
following the date of execution of the Final Delivery and Acceptance Certificate (Attachment E-2) upon Final 
Acceptance of this Project by the Customer and shall terminate at the end of ____ years unless terminated 
earlier as provided for herein.  
 
2.2 Guarantee Termination.  Should this Agreement be terminated (including, as applicable, the 
Maintenance or Measurement & Verification Services) in whole or in part for any reason prior to the end of the 
Term, the Guaranteed Savings for the Guarantee Period in which such termination becomes effective shall be 
prorated as of the effective date of such termination, with a reasonable adjustment for seasonal fluctuations, if 
any, in Energy and Operational Costs, and the Guaranteed Savings for all subsequent Guarantee Periods 
shall be null and void. 
 

3. SAVINGS GUARANTEE 
 

3.1 Guaranteed Savings: The following table lists the amount of Guaranteed Savings resulting from the 
ECMs to be installed by NORESCO.   

 
 

Year $ Amount 
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3.1.1 Additional Savings.  Additional energy and/or operational cost avoidance that can be demonstrated as 
a result of NORESCO’s efforts that result in no additional costs to Customer beyond the costs identified in this 
Agreement will be included in the Guarantee Savings Reconciliation Report for the applicable Guarantee 
Period(s). 
 

 3.1.2  Savings Prior to Final Retrofit Acceptance.  All energy and operational cost avoidance realized by 
Customer and as calculated through the Measurement & Verification Plan that result from activities 
undertaken by NORESCO prior to Final Acceptance may be applied to the Verified Savings for the First 
Guaranty Period. 
 
3.1.3 Cumulation of Savings.  The Guaranteed Savings in each Guarantee Period are considered satisfied 
if the Verified Savings for such Guarantee Period equals or exceeds the Guaranteed Savings for such 
Guarantee Period. 
 
3.1.4 Savings Shortfalls.  In the event that the Verified Savings in any Guarantee Period is less than the 
Guaranteed Savings required for that Guarantee Period, after giving credit for any Excess Verified Savings 
carried forward from previous Guarantee Periods, NORESCO shall, upon receipt of written demand from 
Customer, compensate Customer the amount of any such shortfall, limited by the value of the guarantee, 
within 30 calendar days.    Resulting compensation shall be NORESCO’s sole liability for any shortfall in the 
Guaranteed Savings. 
 
3.2 Savings Reconciliation Documentation.  NORESCO will provide Customer with a Guarantee Savings 
Reconciliation Report after each Guarantee Period within 120 days.  Customer will assist NORESCO in 
generating the savings reconciliation report by providing NORESCO’s receipt thereof, together with access to 
relevant records relating to such Energy and Operating Costs.  Customer will also assist NORESCO by 
permitting access to any energy billing information, maintenance records, drawings, or other data deemed 
necessary by NORESCO to generate the said report.  Data and calculations utilized by NORESCO in the 
preparation of its Guarantee Savings Reconciliation Report will be made available to Customer, along with 
such explanations and clarifications as Customer may reasonably request. 
 
3.2.1 Acceptance of Guarantee Savings Reconciliation Report.  At the end of each Guarantee Period, 
Customer will have 45 days to review the Guarantee Savings Reconciliation Report and provide written notice 
to NORESCO of non-acceptance of the Guarantee Savings Reconciliation Report for that Guarantee Year.  
Failure to provide written notice within 45 days of the receipt of the Guarantee Savings Reconciliation Report 
shall constitute the deemed acceptance of the Report and its findings by the Customer. 
 
3.2.2 Guarantee Savings Reconciliation.  Verified Savings will be determined in accordance with the 
methodology(s), operating parameters, formulas, and constants as described below and/or defined in the 
Measurement & Verification Plan and/or additional methodologies defined by NORESCO that may be 
negotiated with Customer at any time.  Actual savings reduction in utility bills may vary from the Verified 
Savings for reasons outside of NORESCO’s control including but not limited to: changes in energy and other 
utility rates and tariffs, changes in Customer operating schedules and usage patterns, changes in Customer 
loads due to addition or reductions in energy and water consuming devices, changes in weather, impacts due 
to the operations of ECMs, impacts due to the maintenance of ECMs maintained by Customer, and additions 
to and/or reduction in facility space usage.  For the purposes of calculating any shortfalls or excesses of 
Verified Savings versus Guaranteed Savings, the Measurement & Verification Plan will be utilized. 
 
3.2.3 Activities and Events Adversely Impacting Savings.  Customer must promptly notify NORESCO of any 
activities known to Customer, which adversely impacts NORESCO’s ability to realize the Guaranteed Savings 
and NORESCO shall be entitled to reduce the Guaranteed Savings by the amount of any such adverse impact 
to the extent that such adverse impact is beyond NORESCO’s reasonable control. 
 
3.2.4 Guarantee Adjustment.  NORESCO’s Guaranteed Savings obligations under this Agreement are 
contingent upon: (1) Customer following the operations and maintenance requirements for the ECMs in 
accordance with the Agreement; (2) no alterations or additions being made by the Customer without prior 
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notice and written agreement of the Parties; (3) Customer sending all current utility bills to NORESCO within 
two (2) weeks after receipt; and (4) NORESCO’S ability to render services not being impaired by 
circumstances beyond its control.  To the extent that the Customer defaults or fails to perform fully any of its 
obligations under this Agreement, NORESCO may, in its sole discretion, adjust the Guaranteed Savings 
obligation; provided, however, that no adjustment hereunder shall be effective unless NORESCO has first 
provided the Customer with written notice of Customer’s default(s) or failure(s) to perform and Customer has 
failed to cure its default(s) and failure(s) to perform within 30 days after receipt of such notice. 
 
3.2.5 Energy Rates. TO BE DETERMINED. 

4. MEASUREMENT & VERIFICATION PLAN 

 
4.1 Measurement and Verification. NORESCO and the Customer agree that the Verified Savings will be 
determined using the following Measurement and Verification Plan. Through this plan, the Guaranteed 
Savings generated by the ECMs installed in the Facilities will be verified found in NORESCO’s Detailed 
Energy Audit dated ______, as may be amended by the Parties.  
 
Measurement & Verification Plan:  NORESCO and the Customer agree that the Verified Savings by ECM will 
be determined using the following Measurement & Verification plans further described in this section.  Through 
this plan, the guaranteed savings generated by the ECMs installed in the Facilities will be validated.  The M&V 
methodologies proposed for these ECMs are based on the version 2.2 of the F.E.M.P. Measurement and 
Verification Guidelines.  The objective of the plan is to quantify the actual electrical and fossil fuel and 
compare those to the specific Baseline Usage for each Facility, the difference of which is the Verified Savings. 
 
During the term of the Agreement, NORESCO will make adjustments to energy savings due to changes in 
building occupancy, weather data, and utility rate schedules, etc.  The unit costs of energy will be applied to 
the energy savings calculated by this M&V plan.  Current utility cost will be used as a basis for determining the 
unit cost, with floor and ceiling prices set by baseline rate information, presented herein this Attachment. 
 
4.2 M&V Descriptions: TO BE DETERMINED 
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ATTACHMENT G 

 

CONTRACT COST AND ANNUAL SERVICES  
 
 
 
 

(a) Customer agrees to pay to NORESCO, the amount equal to the Project Cost, as listed below, in 
accordance with the terms described in Section 4 of the Agreement.  The proposed monthly progress 
payments shall be substantially the same as those found in Attachment G-1, Proposed Progress 
Payments, attached hereto. 

 
  Project Cost = $x,000,000 
 
 Proposed Monthly Progress Payments are attached hereto as Attachment G-1. 
 

(b) Maintenance Fee:  Customer shall pay NORESCO for annual (monthly) maintenance provided under 
this Agreement that the Parties mutually agree to have NORESCO perform. Customer agrees to pay 
the annual (monthly) Maintenance Fee as provided for below with respect to such agreed upon 
services. 
 
[Maintenance Fee(s)] 

 
(c) Measurement & Verification Fee: Customer shall pay NORESCO for annual (monthly) measurement 

and verification services provided under this Agreement that the Parties mutually agree to have 
NORESCO perform. Customer agrees to pay the annual (monthly) Measurement & Verification fee as 
provided for below with respect to such agreed upon services. 

 
  Year 1 M&V Fee: 
  Year 2 M&V Fee: 
  XXXXXXXX 
 

(d) Performance Period Fee:  The annual performance period fee shall be the sum of the Maintenance 
Fee and the Measurement and Verification Fee.  Customer agrees to pay the following Performance 
Period Fees. 

 
 

Year Annual Amount 

1  

2  

3  

4  

5  

 

DocuSign Envelope ID: 2B52D3D7-CE92-44CA-AEC8-1F1FF6C8F99ADocuSign Envelope ID: 77C7DADE-809A-412B-94E6-AF4E31BD9194



 

  PAGE 41 OF 44 
PROPERTY OF NORESCO, LLC – COPYRIGHT © NORESCO 2019 v.9.13.2021 

 

ATTACHMENT H 

 

CHANGE ORDER FORM 
 
(Request & Agreement for Change in Plans and/or Specifications and/or Contract) 
 
Change Request No.             
 
Customer:         
Department:         
 
Project No.    Contract No.     Site:     
 
Title:           
 
I.  REQUEST      Date:      
 
(a) Requested by      Of        
 
(b) Description of change          
              
 
II.  NORESCO’s AGREEMENT 
 
For all costs involved in this change including extensions of time herein requested NORESCO proposes to 
perform the work described in accordance with the provisions of the subject Agreement and certifies that the 
attached cost data is accurate, complete and current, and mathematically correct. 
 
 Payment shall be made on the basis of: 
 
 
If necessary, attach detailed estimates and breakdown for above in accordance with change order instruction.  
A claim for work performed under protest may be submitted in writing. 
 
An extension of contract time of    calendar days to    is requested. 
 
NORESCO     by      Date:      
 
CUSTOMER APPROVAL:        Date:     
                                    
                                   Contract Award $ 
Customer__________________________ Previous Additions $ 
                                   Previous Deductions $ 
By:_______________________________ Net Total $ 
Title:______________________________ This Change $ 
                                   Total $ 
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ATTACHMENT I 

 

MAINTENANCE SERVICES 

 

 
Any Maintenance services provided by NORESCO shall be defined in an amendment to this agreement as 
approved by the Parties.  
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ATTACHMENT J 

 

NORESCO INSTALLED EQUIPMENT 
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ATTACHMENT K 

 

STANDARDS OF SERVICE 
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